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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


PARKING METER FEES—Reimbursement of Government Employees 
driving Government-owned vehicles on official 
(B—147420) 


business 


@ What aspiring student of constitutional law can for- 
get the ringing words of Chief Justice Marshall in 
McCulloch v. Maryland (4 Wheat. 316 (1819) ), holding 
unconstitutional an attempt by Maryland to tax the 
Bank of the United States, wherein it was stated: 
That the power to tax involves the power to destroy; 
that the power to destroy may defeat and render useless 
the power to create; that there is a plain repugnance 
in conferring on one government a power to control the 
constitutional measures of another; which other, with 
respect to those very measures, is declared to be supreme 
over that which exerts the control, are propositions not 
to be denied. 


* * * * * 


The question is, in truth, a question of supremacy; and 
if the right of the states to tax the means employed by 
the general government be conceded, the declaration 
that the constitution, and the laws made in pursuance 
thereof, shall be the supreme law of the land, is empty 
and unmeaning declamation. 

Ever vigilant in guarding against the erosion of federal 
supremacy at the hands of state and municipal govern- 
ments, the Comptroller General has consistently held 
that appropriated funds could not be used to reimburse 
federal employees driving Government vehicles on offi- 
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cial business for parking meter fees, such fees being an 
unconstitutional tax upon the Federal Government. Con- 
stitutional purists will thus deplore a recent decision, 
B-147420 of January 23, 1967, reversing this long-stand- 
ing pclicy. In defense of this holding, however, it should 
be noted that the Comptroller General was undoubtedly 
much influenced by the Department of Justice, which 
indicated that it would no longer represent Government 
employees who receive traffic tickets for non-payment 
of parking fees. In any event, such reimbursement will 
no longer be objected to, provided however, that the fee 
in question is not, in truth, a disguised tax. 


DISABILITY RETIREMENT—Effect of Court of Claims judgment upon 
grade on the retired list (B—143540) 


@ Section 402(d) of the Career Compensation Act of 
1949 authorized computation of disability retired pay at 
the highest temporary rank held by an officer providing 
he “shall have served satisfactorily in such higher rank, 
grade, or rating as determined by the Secretary con- 
cerned.” B-143540 of January 6, 1967, involved an army 
officer who was retired under this provision in the grade 
of colonel: The officer claimed that he should have been 
advanced on the retired list to the grade of brigadier 
general since he had served in that grade for four years 


(Continued on page 149) 
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THE MARINE SURVEY 


AND 


NAVY ADMIRALTY CLAIMS 


LIEUTENANT RABE F. MARSH III, USN* 


The marine survey is an extremely valuable tool in settling admiralty 
claims. Lieutenant Marsh describes in detail how the employment, by 
the Navy, of this commercial maritime practice has substantially re- 


duced the expense and difficulty of establishing a damage claim or of 
defending a damage claim litigation. 


INTRODUCTION 


HE PURPOSE OF this article is to describe 

the nature of the marine survey and its impor- 
tance in the area of Navy admiralty claims. It is 
written for the commanding officer, his legal 
officer and other interested personnel of the 
command who may wish to know more about 
this important and commonly misunderstood 
subject. 

To better understand the nature and use of 
the marine survey as it is employed by the 
Navy, one must look to the role the marine 
survey plays in the commercial maritime indus- 
try, for there is where the surveyor’s functions 
have been shaped. As in any industry, the mari- 
time industry has employed the talents of men 
of specialized technical knowledge and skills to 
provide expert advice and assistance in the mul- 
titude of problems which arise throughout the 
life of a vessel (and which often remain long 
after the vessel has ceased to exist). It is the 
complex nature of the industry and its vessels 
which has given rise to a host of experts, who 
cover a variety of functions ranging from naval 
architect to salvage engineer. The professional 
marine surveyor is one of this group of experts. 
His special function with which this article is 
concerned begins with an inspection of a vessel 





*Lieutenant Marsh is presently assigned to the Admiralty Division 
of the Office of the Judge Advocate General. He received his LL.B. 
degree from the University of Michigan in 1961 and is a member of 
the State Bar of Michigan and the Westmoreland County Bar of 
Pennsylvania. 


damaged as the result of collision or other mari- 
time casualty and often continues until long 
after damage repairs have been completed. 

The marine survey is a commercial maritime 
practice of long standing. During the last 100 
years the services of the professional marine 
surveyor generally could be obtained through 
various independent salvage associations and 
classification societies which came into being, 
first in England and later in America. For in- 
stance, The Salvage Association, London, a non- 
profit organization established in 1856, employs 
special surveyors and agents throughout the 
world and handles the surveying of ships and 
cargo for marine underwriters as well as other 
commercial interests. The American Bureau of 
Shipping, a classification society and register 
of shipping founded in New York in 1862, main- 
tains a staff of surveyors in the United States 
ana in ports throughout the world. The United 
States Salvage Association, principally a sur- 
veying association, is a service organization 
which primarily represents American marine 
underwriters. Its headquarters is in New York, 
and it maintains a staff of marine surveyors and 
has representatives in the major ports of the 
world, including Saigon. 

Shipowners, underwriters, and other mari- 
time interests have traditionally turned to the 
professional marine surveyor for expert assist- 
ance when, after a maritime casualty, they must 
face claims and litigation by opposing interests 
and when they wish to recover their own losses 
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from culpable third parties causing vessel or 
cargo damage. The principal areas of concern to 
which the surveyor’s attention has been directed 
in this situation may be summarized as follows. 

First, the surveyor has been employed to ex- 
amine the damage not only to discover its nature 
and extent, but also to ascertain what damage is 
reasonably attributable to the maritime incident 
in question. That is, the surveyor’s expertise 
has proved valuable in separating that damage 
actually caused by the collision or incident from 
other damage which existed prior to or occurred 
subsquent to the collision or incident. 

Second, the surveyor has been used to obtain 
an opinion on what method of repair of damaged 
portions of a vessel is reasonable. For example, 
the surveyor has the special knowledge to deter- 
mine whether a damaged hull plate should be 
renewed, partly replaced or otherwise repaired. 

Third, the surveyor has been called upon to 
ascertain which of the repairs effected in the 
yard are actually collision damage repairs, as 
opposed to other unrelated owner’s work which 
may be undertaken at the same time. In this re- 
gard, the surveyor must follow the progress of 
the repair work until its completion, conducting 
whatever inspections supplementary to the ini- 
tial survey as may be necessary. 

Fourth, the surveyor’s close connection with 
the damage and its repair, along with his special 
knowledge of damage repair costs normally 
charged by the industry, has proved especially 
valuable in obtaining an expert opinion from 
him as to whether the cost of repairing a dam- 
aged vessel is fair and reasonable. Here, the 
surveyor has been in an excellent position to 
judge whether the prices charged for labor, 
materials, overhead and profit were too high 
and whether the period of time taken to effect 
the repairs was reasonable. 

Finally, the surveyor has been utilized as a 
valuable witness in court when expert testimony 
on all the foregoing matters has been necessary 
to prove damages. 

The basic concern of this article is to discuss 
the marine survey, which has grown important 
in commercial maritime affairs, in the way it 
affects Navy admiralty claims, and to reveal 
the manner in which the professional marine 
surveyor is utilized by the Navy to perform 
the functions mentioned above. It is not within 
the scope of this article to deal with all facets 
of a marine surveyor’s work, such as in the clas- 
sification survey required by underwriters and 
governmental agencies to determine the vessel’s 
seaworthiness, nor will this article address the 
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functions of other marine experts employed 
after maritime casualty in matters involving 
internal business and insurance problems in the 
management of a maritime concern. These mat- 
ters, although of interest to the maritime indus- 
try and its experts, are not usually of prime 
concern to the Navy in dealing with claims 
resulting from damage caused to or by U.S. 
naval vessels. 


THE ROLE OF THE MARINE SURVEY 
IN LITIGATION 


Courts of Admiralty have long recognized the 
commercial maritime practice of marine survey 
and have enhanced its legal stature by permit- 


- ting the introduction of a surveyor’s testimony 


and reports as evidence at trial. This practice 
was affirmed in The Mason? in the following 
language: 


In cases of stranding, damage is commonly received 
in places where no eye can see that which happens 
at the time of harm, and in the nature of things the 
best evidence as to what was injured, and often excel- 
lent and persuasive evidence as to how the injury 
occurred, is given and must be given by competent 
and experienced men who subsequently examine the 
hurt. This being common knowledge among those 
accustomed to maritime affairs, it has long been the 
practice to admit as evidence, not only the oral testi- 
mony of marine surveyors, but their reports or sur- 
veys as documentary evidence.* 


The courts have also shaped the character of 
the marine survey by encouraging, in strong 
terms, that the survey be a joint survey, rather 
than an ex parte or secret appraisal. In a joint 
survey, the owner of a vessel, or property dam- 
aged in maritime casualty must give notice to 
opposing interests that a survey is to be held 
and afford them an opportunity to send their 
own surveyors to examine the damage at the 
time survey is held. A good expression of the 
courts’ attitude can be found in The West- 
chester,’ where the court handed down the fol- 
lowing dictum: 


The procedure of claimants in giving no notice to libel- 
lant of the survey on the Westchester is objectionable 
and inexplicable, if it was expected to use that survey 
as a piece of evidence. The importance of surveys in 
maritime litigation has often been recognized... . 
But, to say the least, it greatly diminishes the value of 
any survey considered as documentary evidence, and 
(even if the surveyors are called as witnesses) creates 
an air of unfairness about the whole proceeding, to 





1. Mason, 249 Fed. 718 (2d Cir. 1918). 
2. Id. at 721. 
3. The Westchester, 254 Fed. 576 (2d Cir. 1918). 
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exclude therefrom any known person who may claim 

against the injured res or have suit brought against 

him by reason of that injury. The matter is not 
important in this cause; it is mentioned because it is 
very important in proper admiralty practice.‘ 

Today, this dictum has become the rule, and 
the prospective maritime litigant who fails to 
call a joint survey of damage to his vessel will 
usually find that he has a heavy burden of proof 
when he attempts to establish his case in court. 
The consequences faced by such a litigant have 
been varied. 

In some cases, claimant’s failure to arrange 
joint survey on his damaged vessel can be effec- 
tively used by the opposing party to support the 
contention that claimant’s allegations are a 
complete fabrication. In The Cristobal Colon,® 
the trial judge, in throwing the case out of the 
court, said this: 

I do not believe the story of the libelant’s witnesses. 

When, as here, there was not any notice given of the 

accident, or any notice of any survey for the alleged 

damage claimed by the libelant to its vessel, the burden 

cast on the libelant of establishing its claim is very 

heavy.’ 
This is not to say that a failure to arrange joint 
survey, in and of itself, will prevent successful 
litigation; this factor, however, when coupled 
with other adverse evidence, can result in an 
adverse holding by the court. Especially where 
the evidence on the cause of vessel damage is 
conflicting, the failure to arrange joint survey 
can be the determining factor which prevents 
claimant from winning his case. In the Dan 
Quinn,’ the appellate court, in affirming the 
lower court’s decision to refuse recovery to a liti- 
gant who failed to arrange joint survey, stated 
that under the circumstances this failure sup- 
ported an inference that the results of the joint 
survey would have been unfavorable to that 
litigant. 

In Frederick Snare Co. v. Moran Towing & 
Transp. Co.,° a barge owner sought recovery 
from the owner of a tow which allegedly holed 





— 


. Id. at 578. 
5. Capehorn Steamship Corps. v. Texas Co., 152 F. Supp. 33 (E.D. 
La. 1957). 

6. The Cristobal Colon, 36 F. 2d 825 (S.D.N.Y. 1929). 

- Id. at 825. 

. Dan Quinn, 37 F. 2d 516 (6th Cir. 1930). See also Austerberry v. 
United States, 169 F. 2d 583 (6th Cir. 1948). For cases in which 
claimant was able to excuse his failure to arrange joint survey, 
see Red Star v. Luria, 116 F. Supp. 656 (S.D.N.Y. 1953); Sally 
G, 1943 A.M.C. 642 (E.D.N.Y. 1943) ; City of Rayville-Sagebrush, 
111 F. 2d 110 (2d Cir. 1940). 

9. Frederick Snare Co. v. Moran & Transportation Co., 195 F. Supp. 

639 (S.D.N.Y. 1961). 
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the bow of the barge, thus causing it to sink. 
The court, in holding that the barge owner 
failed to sustain its burden of proving the negli- 
gence of the towing company, refused to accept 
the testimony of the barge owner’s surveyors 
bearing on the nature and location of the barge’s 
damage. As one reason for rejecting this testi- 
mony, the court pointed to the fact that no joint 
survey had been arranged by the barge owner: 

Such secret inspections for the purpose of obtaining 

evidence for a litigation have been frowned upon by 

courts of Admiralty and they have been accorded 
diminished weight.” 

Aside from the consequences to one who fails 
to arrange joint survey, the importance of the 
joint survey in litigation has been upheld by the 
courts from another approach. Once opportu- 
nity to participate in joint survey has been 
afforded to an opposing party, his failure to 
attend the survey can work to his detriment in 
court. In effect, the failure to attend can pre- 
clude an effective attack against the claimed 
amount of damages supported by claimant’s 
own survey reports. As stated in the Edmond J. 
Moran v. Harold Reinauer,™ “Surveys are not 
conclusive as to damages. They are subject to 
attack. But there must be some evidence or 
proof of incorrectness to impeach them.” * In 
this respect, the failure to attend a joint sur- 
vey is undesirable because the party who ab- 
stains misses a good opportunity to gain the 
information he needs to refute, later, what he 
believes to be an inaccurate appraisal of dam- 
age by the claimant’s surveyor. However, even 
when the opposing party later attempts to build 
a case of rebuttal against claimant’s damage 
claims through other evidence (such as through 
hypothetical opinions of experts who did not 
actually inspect the vessel), his rebuttal will 
probably not impress the court. The court’s atti- 
tude toward a party who failed to attend survey 
is set out in The Rosalia, as follows: 


We do not hold that any party must join in a survey, 
but we think him ill-advised not to do so; for he has 
deliberately omitted to gain knowledge, and cannot 
complain when the attending parties use the knowl- 
edge they obtain to his disadvantage.“ 





10. Id. at 642. 

11. Edmond J. Moran v. Harold Reinauer, 1957 Am. Mar. Cas. 166 
(S.D.N.Y. 1956). 

12. Id. at 169. 

13. The Rosalia, 264 Fed. 285 (2d Cir. 1920). See also Konfort, S.A. v. 
S.S. Santo Cerro, 190 F. Supp. 1 (8.D.N.Y. 1960); Arrow Transp. 
Co. v. Cooper Stevedoring, 184 F. Supp. 666 (S.D. Ala. 1960); 
P.R.R. Barge 490, 11 F. 2d 466 (2d Cir. 1926). 

14. Id. at 290. 
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The opposing party can also find himself in no 
position to complain even when the claimant’s 
proof on damages is something less than per- 
fect.* 

The recognized importance of the marine 
survey in litigation naturally has tended to 
make joint survey a routine post-collision proce- 
dure for prudent maritime concerns. In turn, 
this practice has produced a very desirable ef- 
fect upon the maritime industry in terms of 
the need for litigation. A prompt joint survey 
of the ships damaged in collision has frequently 
resulted in an agreement by all interests con- 
cerned on what the items of collision damage 
are and what the reasonable cost of repair 
should be. When the issues of legal liability 
present no problem between the parties, a settle- 
ment of the matter can then easily take place 
without the need to resort to the courts. Even 
though the parties may be forced into litigation 
because of disputes over issues of legal liability, 
where the joint survey has prompted agreement 
on the items of damage, the case becomes some- 
what less complicated, for the parties are free 
to concentrate on issues of liability without 
being burdened with troublesome and expensive 
proofs concerning what damage occurred as a 
result of the collision. 

Agreement on damages between the parties 
prior to litigation is facilitated by the very na- 
ture of the joint survey. First, it is the function 
of the surveyors to attempt to reach an agree- 
ment on the nature and extent of collision dam- 
age to the vessel or other property. A survey 
report will be drawn up, listing the items of 
damage and recommending the repairs which 
are needed. When the surveyors are in agree- 
ment on these points, they all normally will sign 
the report, thus recording their agreement. Of 
course, if the surveyors are in disagreement on 
any point, they will so state; no surveyor will 
subscribe to any statement in the survey report 
with which he is not in accord. 

However, when the surveyors agree on the 
items of damage, the contents of the survey re- 
port are often regarded as an admission by the 
parties on these points.’* This is not to say that 
what the surveyors agree to is conclusive and 
forever binding on the parties who appointed 
them, for the survey report, like any piece of 
evidence, is open to attack.” But the judgment 





15. Empress Central Mar. de R. v. Republic of U.S. of Brazil, 257 
F. 2d 747 (2d Cir. 1958). 

16. The Mason, supra note 1. 

17. Edmond J. Moran v. Reinauer, supra note 7. See also Hendrik 
Hudson-Scully, 52 F. 2d 239 (S.D.N.Y. 1931); Beck v. Vizcaya, 
88 F. Supp. 818 (E.D. Pa. 1949), aff’d 182 F. 2d 942 (3d Cir. 1950), 
cert. den. 340 U.S. 877 (1950). 
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of joint surveyors, in the field of their expertise, 
carries persuasive weight with the courts and 
with the parties, and it would be a very difficult 
task for a party to demonstrate that the sur- 
veyors were in error.”® 

Second, the surveyors normally sign the sur- 
vey report “without prejudice.” This means that 
the surveyor’s findings are not to be considered 
as an admission with regard to the fault or legal 
liability of his principal for the collision.” Also, 
the survey report does not affect the question 
of whether the particular items of damage 
found are legally recoverable. Surveyors are not 
interested in who must ultimately bear legal 
responsibility for the collision or to what ex- 


_tent; their function is to determine the nature 


and extent of damage to the vessel attributable 
to the incident and the reasonable cost of re- 
pairs. When a surveyor does venture to express 
an opinion on who is responsible for the colli- 
sion, it will usually not bind his principal, for 
the surveyor’s opinion on legal liability is nor- 
mally considered beyond his authority and capa- 
bility.2° Thus, maritime interests can arrange 
joint surveys without fear that their surveyor’s 
findings, statements and agreements in the sur- 
vey report as to the quantum and nature of dam- 
age will prejudice their position on issues of 
fault or legal liability or on which items of the 
surveyed damage are legally recoverable. 


THE NAVY’S ACQUAINTANCE WITH THE 
MARINE SURVEY 


Prior to 1945, the Secretary of the Navy had 
no statutory authority to settle or compromise 
administratively, affirmative admiralty claims 
on behalf of the United States, and it was ques- 
tionable whether the Secretary had the author- 
ity to execute and deliver a full release of a claim 
on behalf of the United States in return for pay- 
ment. Also, prior to 1944, the Navy Depart- 
ment’s authority to settle, administratively, 
claims of an admiralty nature against the United 
States was very restricted. The Secretary could 
not consider admiralty claims against the 
United States in amounts over $3,000. In view 
of the Navy’s limited authority to handle ad- 
miralty claims, it is not too surprising to find 
that the Navy had no established joint survey 
procedure prior to 1948. 

Of course, the Navy conducted its own in- 
spections of its damaged vessels to determine 





18. Beck v. Vizcaya, supra note 11. 

19. The Rosalia, supra note 8. 

20. Establissements Materne v. S.S, Leerdam, 143 F. Supp. 367 (S.D. 
N.Y. 1956). 














what repair work was needed from an opera- 
tional and maintenance point of view, and a 
Board of Survey, appointed pursuant to Navy 
Regulations, would inspect and dispose of prop- 
erty no longer of useful value to the Navy. But 
these inspections and surveys were strictly a 
Navy affair, and outside interests could not 
participate. 

Consequently, when the Navy wished to re- 
cover its damages from opposing interests, the 
government at times found itself under a very 
heavy burden of proof in the course of litiga- 
tion, because of its failure to arrange joint sur- 
vey of damage on the vessel, for the reasons 
discussed before. Because there was no joint 
survey, the government found considerable diffi- 
culty in establishing that all the items of dam- 
age were in fact caused by the collision, as 
opposed to those items which were not related 
to the collision or which were periodic mainte- 
nance repairs. Usually the shipyard personnel 
who repaired the Navy ship could not testify 
as to which was which, because they had not 
seen the ship before and at the time of collision. 
Also, the Navy witnesses who did see the colli- 
sion often did not make a detailed examination 
of the damage soon after the incident. Another 
problem was in rounding up the Navy witnesses 
for a trial which took place some years after 
the collision occurred. If these witnesses could 
still be found in the Navy, they usually would 
have been transferred to new ships and stations 
throughout the world.” 

Around 1948, the Navy began using its own 
uniformed personnel as surveyors. These men 
were usually Naval Reserve officers who had had 
experience in commercial marine surveying be- 
fore the war, and they were put to good use in 
New York and San Francisco. By October 1944, 
the procedure to be followed by the Navy survey- 
ors was standardized in Article 804B, U.S. Navy 
Regulations, 1920, and was patterned after the 
commercial surveying practice. It was manda- 
tory to survey both vessels involved in the col- 
lision. In addition to the experienced Navy 
surveyors in New York and San Francisco, in 
the Naval Districts where the volume of repair 
work was not so high, the naval shipyards were 
canvassed to find those men with sufficient 
experience in maritime affairs to be designated 
as Navy surveyors. 

This system, however, had its disadvantages, 
especially for a Navy operating on a world-wide 





21. A good example of a major collision case in which the government 
experienced these and other difficulties of proof because of no joint 


survey is Evansville-Marblehead, 1941 Am. Mar. Cas. 62 (E.D.N.Y. 
1940). 
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basis. In areas other than New York and San 
Francisco, where the experienced. Navy sur- 
veyor was not available to act, the appointed 
Navy surveyor, usually unfamiliar with com- 
mercial shipyard practices and costs, could find 
himself at a disadvantage when dealing with 
the skilled commercial marine surveyors hired 
by the opposition. Another disadvantage was 
that unless the appointed Navy surveyor had 
previous surveying experience, his effectiveness 
as a witness for government in litigation was 
quite restricted. Although the appointed Navy 
surveyor had participated in a proper joint dam- 
age survey he could not later qualify as an 
expert witness before the Admiralty Court be- 
cause he was unfamiliar with commercial ship- 
yard practice and costs, and thus the govern- 
ment would be in no position to contest the 
fairness and reasonableness of the damage re- 
pair costs claimed by the opposition. By the end 
of World War II, when the experienced Naval 
Reserve surveyors were demobilized, the Navy 
looked to the marine surveyor to meet its sur- 
veying needs.”? 

In November 1945, the Navy signed a con- 
tract with the United States Salvage Associa- 
tion of New York City. Under the contract, 
USSA agreed to furnish commercial marine 
surveyors to represent the Navy at surveys of 
damaged naval vessels and property, and also 
to surveys on the vessels or property of others, 
when damage was allegedly caused by the Navy. 
The Navy has been able, through this contract, 
to secure the services of the professional marine 
surveyor in every major port in the United 
States and throughout the world. In return, the 
Navy agreed to compensate USSA for the serv- 
ices performed at cost; that is, at an hourly 
rate computed to include salaries of surveyors 
and clerical help, supervision services and over- 
head, but no amount of profit. The surveying 
services available to the Navy under this con- 
tract have also been made available to the De- 
partments of the Army and Air Force for use in 
admiralty incidents in which these Departments 
may become involved. 


THE NAVY’S NEED FOR SURVEY 


Since 3 July 1944, the Secretary of the Navy 
has had statutory authority to settle and pay, 
administratively, claims against the United 
States for damage caused by U.S. naval vessels.” 





22. Article 804B, U.S. Navy Regulations, 1920, was adopted as Article 
0633, U.S. Navy Regulations, 1948. Article 0633 was cancelled on 
10 March 1951. 


23. Act of 3 July 1944, 58 Stat. 726. 
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Since 5 December 1945, the Secretary has had 
statutory authority to settle, administratively, 
and receive payment for damage to Navy vessels 
and property. Claims, both by and against the 
United States, could be settled under this au- 
thority in amounts up to one million dollars. 
The language of these two statutes has been 
changed since their passage, but the substance 
of the authority has remained the same. Today, 
the Secretary’s statutory authority can be found 
in title 10, United States Code, sections 7622 and 
7623. In brief, the Secretary’s authority to settle 
admiralty claims against the Navy may be exer- 
cised where the damage is caused by a vessel in 
the naval service; Navy liability for the damage 
is established ; the matter is not in litigation ; and 
the settlement is approved within two years of 
the date the damage or injury was incurred. 
The Secretary may settle claims in favor of the 
United States for damage to Navy property 
caused by a vessel or floating object, or where 
the Navy’s claim is otherwise a kind that is 
within the admiralty jurisdiction of a U.S. Dis- 
trict Court. The amount for which any 
admiralty claim may be settled by the Secre- 
tary remains at one million dollars. 

With the advent of its administrative author- 
ity to settle admiralty claims, the Navy was, for 
the first time, in a position to dispose of substan- 
tial claims which had previously required reso- 
lution through litigation. With the adoption by 
the Navy of the commercial joint survey proce- 
dure through the use of professional marine 
surveyors under the USSA contract, adminis- 
trative settlement of admiralty claims was 
facilitated and enhanced. The fact that a joint 
survey is held with both sides represented by 
professional commerical surveyors, has resulted 
in the administrative settlement by the Navy 
of a large proportion of admiralty claims, with- 
out the need for litigation. 

One reason why joint survey promotes ad- 
ministrative settlement is that the surveyors 
for each side frequently agree in their report on 
the items of damage reasonably attributable to 
the incident and on the reasonable cost of repair. 
When complicating damage issues are removed 
in this way, the case may be settled forthwith 
where liability issues are no problem. Also, set- 
tlement may be speeded when the surveyors 
agree on the estimated cost of repairs, for set- 
tlement need not wait until the repairs are actu- 


ally completed, but can be based on the estimated 
cost. 





24. Act of 5 Dec. 1945, 59 Stat. 596. 
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If the surveyors cannot agree o1i the extent of 
damage or cost of repairs, and the claim cannot 
be settled on this basis, the fact that the Navy 
was represented at joint survey by an independ- 
ent, professional surveyor puts the Navy in a 
much better position to achieve satisfactory set- 
tlement of a claim than if no professional sur- 
veyor were employed. The principal benefits in 
this regard which are provided to the Navy by 
the USSA surveyor are described below. 

As stated before, the professional marine sur- 
veyor is frequently able to discover whether cer- 
tain damage to a vessel was incurred prior or 
subsequent to collision. By close examination 
of the condition of the damaged hull plates and 


_ fixtures, an experienced surveyor may find the 


physical indications that the damage could not 
have been inflicted at the time of collision. The 
benefit to the Navy from evidence of this nature 
is obvious. In one case, the Navy surveyor was 
called upon to examine a vessel allegedly dam- 
aged by a shock wave from a test explosion 
which the Navy set off underwater some dis- 
tance away. The surveyor was able to determine 
that the vessel’s damage could not have been 
caused by shock, but to the contrary was ordi- 
nary wear and tear. Of course, the claim was 
denied. In like manner, the Navy surveyor’s ex- 
amination of those portions admittedly damaged 
in collision may disclose that the part damaged 
was in poor condition at the time of collision. 
Evidence of this kind could, in the proper case, 
aid in reducing the amount of damages poten- 
tially faced by the Navy.*® 

When a claimant’s vessel is taken to a com- 
mercial shipyard for extensive repairs, the 
Navy’s surveyor will follow the progress of the 
repair work, and supplemental joint surveys 
will be held during the repair period if need be. 
The surveyor can provide valuable information 
on the conduct of the repair work if these mat- 
ters were not previously agreed on by the joint 
surveyors. First, the surveyor can determine 
whether the method of repair employed by the 
shipyard is reasonable. Second, he can ascertain 
if there was repair work of non-collision damage 
performed during the repair period, and thus 
insure that the Navy is not charged for any but 
collision repairs. Third, the surveyor’s knowl- 
edge of prevailing shipyard practices will pro- 
vide the Navy with information on whether the 





25. See City of Rayville-Sagebrush, supra note 3, regarding “‘new for 
old” allowance. But cf., Paterson Terminals, Inc. v. SS Johannes 
Frans, 209 F. Supp. 705 (E.D. Pa. 1962); Silver Moon-Tug Cleve- 
land, 1959 Am. Mar, Cas. 1172 (E.D.N.Y. 1959); Exner Sand & 
Gravel Corp. v. Maher Stevedoring Corp., 1955 Am. Mar. Cas. 
2286 (D.C.N.J. 1955). 














repair work was performed in a reasonable pe- 


riod of time. In some situations, the shipowner, . 


in order to satisfy his duty to minimize his dam- 
ages should be expected to authorize overtime 
work to shorten the time his vessel must be in 
the yard, especially where overtime costs will 
result in an overall saving. 

These surveying services become especially 
important when the Navy is faced with a claim 
for detention. A detention claim arises when a 
vessel must be withdrawn from service because 
she is rendered unseaworthy by the collision and 
hence unable to continue her scheduled opera- 
tions. In this situation, the vessel’s owners can 
assert, as an item of damages, the loss of profits 
resulting from the loss of use of the vessel and 
out-of-pocket expenses, such as crew wages, fuel 
cil and stores consumed during the repair pe- 
riod. When detention is recoverable, the longer 
the repair period, the greater the detention 
claim. The Navy looks to its marine surveyor to 
provide information necessary to permit a deci- 
sion as to whether a detention claim is proper 
both in principle and amount. 

When the Navy is presented with a claim 
for collision damage repairs, the surveyor’s 
knowledge of prevailing prices in commercial 
repair yards will enable the Navy to reach a 
justifiable determination on whether the cost of 
repairs is fair and reasonable. Where there has 
been no agreement between joint surveyors on 
this matter, the opinion of the surveyor becomes 
the major factor in settlement negotiations. 

With regard to the function of the Navy’s 
surveyor at joint survey of a damaged naval 
vessel, it is noted that the Navy is subject to 
the same measure of recovery and burdens of 
proof in establishing its damages as is the com- 
mercial maritime concern. But there are some 
problems faced by the Navy which are quite 
unlike those which face the commercial mari- 
time concern. For instance, in the repair of 
privately owned vessels, the damage may be 
measured normally by the fair and reasonable 
cost of repairs in commercial yards. However, 
when a naval vessel is repaired in a naval ship- 
yard, the cost of repair cannot be accurately 
measured in advance because it is not based on 
competitive bidding, but on the labor used and 
materia! consumed in effecting the collision re- 
pairs. Frequently, there are no commercial 
guidelines, for the commercial yards are not 
equipped to repair damage to certain specialized 
Navy equipment, machines, or guns. But the 
Navy’s surveyor is indispensable in providing 
his expert opinion and assistance on those dam- 
age issues which the Navy and commercial in- 
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terests have in common, such as the nature and 
extent of damage to the naval vessel reasonably 
attributable to the collision, the need for dry- 
docking, and the need for a permanent repair 
period which will give rise to a detention claim. 

The matters discussed in this section are not 
intended as a complete list of the services ren- 
dered to the Navy by its marine surveyor, nor 
have all the problems on damages which arise 
during the settlement of admiralty claims been 
discussed. For instance, the surveyor can pro- 
vide valuable information relating not only as 
to the nature and extent of damages, but also 
as to matters bearing on liability. For example, 
from his examination of the collision damage 
to the vessels involved, the surveyor may be able 
to calculate the angle of collision and the speed 
of the vessels at that time. In this way the Navy 
is assisted in reconstructing a picture of the 
collision situation, and a determination on lia- 
bility for the collision can be better made. 

Finally, what can be said of the important 
role played by the Navy’s surveyor in the admin- 
istrative settlement of admiralty claims applies 
also when the Navy is faced with litigation. Not 
only do the findings and agreements subscribed 
to by the Navy’s surveyor at joint survey set to 
rest many damage issues which would otherwise 
plague the government’s attorney, but the sur- 
veyor provides the government with a valuable 
expert witness whose testimony can be used not 
only in defense of contested damage claims but 
to establish affirmatively the Navy’s damages. 
The testimony of the Navy’s surveyor has re- 
ceived the favorable consideration of the court 
because of his expertise, his independent judg- 
ment, and his standing in the commercial mari- 
time field. 


PRESENT NAVY SURVEY PROCEDURES 


As commanding officers are aware, all inci- 
dents under their cognizance involving damage 
to Navy property, or damage to other property 
caused by Navy activity, must be the subject of 
a JAG Manual investigation. However, when 
the incident gives rise to an admiralty tort 
claim, either by or against the Navy, the com- 
manding officer must be concerned with addi- 
tional procedural problems not encountered in 
non-admiralty incidents. Under present Navy 
admiralty claims procedure, the joint marine 
survey has become an indispensible supplement 
to the investigative or letter report, and defi- 
nite steps must be taken by the commanding 
officer to insure that a proper survey will take 
place. 


MAY-JUNE 1967 








When the admiralty incident involves damage 
to a U.S. naval vessel or to other Navy property 
by a vessel or floating object, arrangements for 
the marine survey must include at least two ele- 
ments. First, Navy representation at a survey by 
a commercial marine surveyor must be ar- 
ranged. As stated before, this representation 
comes under the Navy’s contract with the U.S. 
Salvage Association. The Navy does not have 
authority to employ commercial surveyors ex- 
cept under this contract. The authority to re- 
quest surveying services under the U.S. Salvage 
Association contract rests with the Judge Ad- 
vocate General and various district and area 
legal officers.” Upon receipt of information that 
a naval vessel and a commercial vessel have 
been involved in collision, the admiralty officer 
in the district or area legal office concerned will 
normally make all arrangements to secure the 
services of a USSA surveyor. Thus, the com- 
manding officer of the damaged naval vessel may 
easily meet the first step of his responsibility to 
arrange for survey by making the preliminary 
report of casualty prescribed by JAG Manual, 
sec. 1202. This report should be made as ex- 
peditiously as possible. 

Second, inasmuch as the survey must be 
jointly held on the naval vessel, notice of the 
time and place of the prospective survey must 
be served on the agent of the merchant vessel’s 
owners or on the vessel’s master, so that the op- 
posing interests can arrange for their own repre- 
sentation at survey. Normally, the appropriate 
action in this regard is taken by those author- 
ized to request USSA representation under the 
contract upon their receipt of the preliminary 
report of casualty from the commanding officer 
concerned. The notice of survey to opposing in- 
terests is usually given by the admiralty officer 
by telephone, with later confirmation by letter, 
so that the survey may take place as soon as pos- 
sible. If opposing interests fail to appear at the 
scheduled time, they do so at their own risk. 
Here again, prompt report of the collision to the 
appropriate district or area legal officer through 
theiticommanders and to the Admiralty Division 
is a necessity. It is clear that, in order for the 
survey to be effective as evidence in court, the 
opposing interests must have been given an ade- 
quate opportunity to be present. For instance, if 





26. Commandants of the following Naval Districts: First, Third, 
Fourth, Fifth, Sixth, Eighth through Fifteenth, and Seventeenth; 
Commander in Chief, U.S. Naval Forces, Europe; Commander, 
U.SsNaval Forces, Japan; Commander, U.S. Naval Forces, Viet- 
nam; Commander, U.S. Naval Forces, Marianas; Commander, 
U.S.Naval Forces, Philippines; Commander, U.S. Naval Station, 
Argentina, Newfoundland; Commander, U.S. Naval Station, Ber- 
muds, Officer in Charge, U.S. Sending State Office for Italy. 


JAG JOURNAL 


notice were given to opposing interests just a 
few hours before the time of survey, their ob- 
jections to admission of the survey in evidence 
could receive the court’s favorable considera- 
tion.2” Another undesirable feature of untimely 
notice of survey is that the Navy later may have 
to contend with the opposition’s argument that 
other damage, not related to the collision, has 
occurred in the interval between collision and 
the delayed survey. 

An important matter which is usually under- 
taken by the admiralty officer at the same time 
opportunity for joint survey is offered to op- 
posing interests is the notice of claim. It is basic 
that the opposing interests must be made aware, 
as a matter of record, of the reason why they 


are being invited to joint survey. In the notice 


of claim, opposing interests are usually in- 
formed that the Navy intends to hold them re- 
sponsible for any losses suffered by the Navy. 
This formal notice is generally given by a Dis- 
trict Legal Office, Staff Legal Officer, or an Ad- 
miralty Officer. ' 

Where damage has apparently been suffere 
by the commercial vessel, the Navy must, of 
course, be invited to attend joint survey of that 
vessel before the Navy’s surveyor will be sent. 
However, it is the Navy practice to inform the 
commercial interests that the Navy would like 
an opportunity to survey the damage as soon as 
possible. In this way it becomes a matter of 
record that the Navy desired to participate in 
joint survey of the other vessel, and if no invita- 
tion is then extended, the commercial interest 
cannot later argue that they did not know which 
government department was involved or to 
whom they should address their notice of claim 
and invitation for joint survey.** 

When a maritime casualty has occurred, and 
the Navy has contacted the U.S. Salvage Asso- 
ciation to provide a surveyor to represent the 
Navy at joint survey, there are some instances 
where the USSA has a primary obligation to 
represent the underwriters who insure the pri- 
vately owned vessel which has collided with a 
naval vessel. In this situation, however, the 
Navy may still be able to obtain surveying serv- 
ices under the contract. One alternative is for 
the USSA to send two surveyors on the job, one 
to represent the underwriters and one to repre- 
sent the Navy. If the Navy objects to this joint 
representation, the USSA will, upon request, 
employ an independent surveyor to represent 





27. Cities Service Kansas, 1936 Am. Mar. Cas. 1703 (S.D.N.Y. 1936). 
28. Sally G, supra note 3. 
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the Navy at survey. In rare instances where this 
alternative representation is not possible, the 
Navy will utilize its best qualified personnel 
available as surveyors. When this situation 
occurs, the local legal officer will ascertain what 
qualified naval personnel are available in the 
area to represent the Navy. Any surveying 
problems which cannot be resolved at the local 
level upon consulting the information contained 
in the JAG Manual, Chapter XII or JAGINST 
P5880.1A, Subj: Admiralty Claims, are re- 
ferred to the Admiralty Division or the District 
or area admiralty officer for advice. 

Also, it should be noted at this point that there 
are some maritime casualties where utilization 
by the Navy of a professional marine surveyor 
is not necessary or feasible. The clearest in- 
stance is where both colliding vessels are U.S. 
naval warships, or where a U.S. naval warship 
damages a Navy pier or dock. No survey is 
necessary because no outside commercial inter- 
ests are involved and no claims against the 
Navy will arise. Similarly, no joint survey need 
be arranged when the U.S. naval warship col- 
lides with a vessel or other property owned 
and operated exclusively by another govern- 
mental agency such as the Army, Air Force, 
Coast Guard, or Maritime Administration. 
These incidents are handled interdepartmen- 
tally and no tort claim for damage to property 
will arise. 

When collision occurs between two MSTS ves- 
sels that are Navy owned and manned by a civil 
service crew under the operational control of 
MSTS, a survey of collision damage need not 
be arranged. Here again no vessel damage 
claims will arise because no interests outside 
the Navy are involved. Similarly, no survey is 
usually necessary when collision occurs between 
a vessel wholly owned and operated by the Navy 
and an MSTS vessel that is contract-operated 
for the Navy by a commercial maritime con- 
cern—all vessel damage must be borne by the 
Navy for it is a self-insurer of both hulls. The 
situation is different, however, when a Navy 
pier or shore structure is damaged by a vessel 
contract-operated for the Navy by a commercial 
maritime concern. Here, although both the ves- 
sel and the property she damages are owned by 
the Navy, the contract operated vessel is usually 
covered by protection and indemnity insurance 
under which the Navy may recover that portion 
of its damage above the policy’s deductible 
provision. 

Finally, there are situations where the 
amount of damage suffered is so slight that the 


expense of employing a professional marine 
surveyor under the Navy contract. with USSA 
would not be financially justifiable, and the as- 
signment of naval officers or knowledgeable 
Navy employees to participate in the joint sur- 
vey would meet the need for survey. However, 
in any situation where the commanding officer 
may not be certain that joint survey is needed, 
or. that USSA representation is not feasible, the 
Judge Advocate General (Admiralty Division) 
should be consulted for advice. 

Commanding officers and members of their 
command may wonder what part they should 
play when their vessel is being inspected by pro- 
fessional marine surveyors during joint sur- 
vey. First of all, the surveyors should be given 
whatever assistance they need to perform their 
surveying functions. This would include the de- 
scription and location of all suspected damage 
so that no item of damage will be missed in the 
survey report. Of course, when survey of certain 
portions of the naval vessel would result in dis- 
closure of classified information, survey of these 
portions cannot be permitted. In this event, op- 
posing interests should be notified in writing 
that, for security reasons, those portions of the 
vessel, although damaged as a result of the col- 
lision, cannot be the subject of a joint survey. 
However, to the extent compatible with proper 
security safeguards, every opportunity for a 
complete survey should be afforded to the sur- 
veyors representing private interests. 

Although that assistance needed by the sur- 
veyors to perform their surveying functions 
should be given, it is not the function of a marine 
surveyor to act as an investigator on the cause 
of the collision or to gather information solely 
related to questions of legal liability. The sur- 
veyor is concerned with damage, not with who 
is responsible for that damage. Thus, the sur- 
veyor is not entitled to examine the ship’s logs, 
nor is he entitled to interview the Captain or 
members of the crew on the details of how the 
collision occurred. When any question arises as 
to what information should or should not be 
given to the surveyor, the local legal officer or the 
Admiralty Division should be consulted for 
advice. 


CONCLUSION 


With the employment of the professional ma- 
rine surveyor through its contract with United 
States Salvage Association, the Navy has 
adopted the joint survey practice accepted by 
the commercial maritime industry and approved 

(Continued on page 140) 
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SHAKEDOWN—MAIN GATE SEARCHES OF 
DEPARTING CIVILIANS 


LIEUTENANT COMMANDER PAUL A. WILLE, USN AND 
COMMANDER GEORGE B. CATLIN, USNR* 


Premising his article upon the generally accepted fact that many 
military installations continue to suffer considerable financial losses as 
a result of heavy pilferage of small items of government property by 
employees, Lieutenant Commander Wille and Commander Catlin exam- 
ine the legal aspects of the “shakedown” search as a means of alleviat- 


ing this drain on federal resources. 


INTRODUCTION 


HE PURPOSE OF this article is to discuss, 

in general terms, the law of search and 
seizure as it relates to the search of civilians de- 
parting a naval installation, the reason for the 
search being to recover stolen government prop- 
erty and not to obtain evidence of wrongdoing, 
although such evidence might be uncovered in- 
cidentally. Military personnel, as _ persons 
seached, are not included here since somewhat 
different considerations apply in their case. 

It would be reasonable to assume that some 
persons steal government property from the 
naval installation to which they have obtained 
entry. The property taken might well not be 
missed—in fact, it would often be property in 
reasonably large supply, such as small tools, 
whiclvare seldom inventoried, or if an inventory 
shortage is reflected, the same might be ex- 
plained as normal attrition through breakage or 
use. Small items can be easily carried off the in- 
stallations in bags or in pockets, larger items by 
car. The most normal time for these thefts might 
well be at the end of a workday when preoc- 
cupation by gate guards with merely maintain- 
ing a steady flow of human and vehicular traf- 
fic off the installation would make search of per- 
sons and vehicles particularly onerous. Specific 
persons would probably not be suspected to be 
stealing and specific property would not be sus- 
pected to be missing. Usually, the only reason 
for a search in the first place would be the be- 
lief that some people occasionally steal; and by 
the law of averages, a random search of persons 
and vehicles will recover stolen government 
property. 
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If a random search is conducted, two general 
questions arise which are examined here: (1) 
Could evidence of a theft, when the evidence is 
obtained in such a manner and where the con- 
stitutional protection against unreasonable 
search and seizure has not been waived, be used 
against the person in a criminal action? (2) If 
the evidence could not be so used, because the 
search for it or its seizure was unconstitutional, 
would the United States, the installation com- 
mander, and the gate guard be subject to civil 
liability ? 


CRIMINAL ACTION AGAINST THE CIVILIAN 


The Fourth Amendment to the United States 
Constitution provides: 


The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly de- 
scribing the place to be searched, and the persons or 
things to be seized. 


The amendment prohibits only unreasonable 
searches by or on behalf of the government, and 
the principle means of ensuring compliance is to 
deny introduction, in a criminal case, of evi- 
dence so obtained. What is considered unreason- 
able cannot be determined by a ready formula. 
Each case must be decided upon its own facts 
and circumstances against the background of 
court interpretations of the Fourth Amend- 
ment. Where the search is considered unreason- 
able, a seizure resulting therefrom is also, 
despite the fact that stolen property may be 
uncovered. The reasonableness of the search, 





*Commander Catlin, who is active in Naval Reserve affairs, is a 
partner in the law firm of Catlin and Cannon, Detroit, Michigan. 
He received the LL.B. degree from the University of Detroit in 1956 
and has been admitted to practice before the Michigan Supreme 
Court, the U.S. Federal District Court (Michigan), the U.S. Circuit 
Court of Appeals (6th Circuit), the U.S. Supreme Court, and the 
U.S. Court of Military Appeals. 





however, does not necessarily mean a resulting 
seizure will be considered reasonable; for exam- 
ple, where all items of a place searched are 
swept up indiscriminately for later perusal.* 

It is well-established that a person can waive, 
as by consent, the constitutional protection 
against unreasonable search and seizure.? Of 
course, if the consent is not voluntarily given * 
or is not specific enough to include the area 
searched,‘ it will not operate as a waiver. The 
fact that consent to search is given upon a re- 
quest of law enforcement officials will not, of 
itself, result in the apparent waiver being con- 
sidered an involuntary acquiescence to author- 
ity and therefore invalid ° nor does the fact that 
consent is not contemporaneous with the search 
make it invalid. Where waiver of the constitu- 





a 


. Kremen v. United States, 353 U.S. 346 (1957). 

2. Davis v. United States, 328 U.S. 582 (1946). 

3. Amos v. United States, 255 U.S. 313 (1921). Government revenue 
agents, acting without a search or arrest warrant, were permitted 
to enter a home after they had identified themselves and stated 
they had come to search the premises for violations of the revenue 
law. The court considered that implied coercion was shown by 
these facts which negated the apparent consent indicated when no 
objection was made to entry of the agents. 

4. Karwicki v. United States, 55 F. 2d 225 (4th Cir. 1932). In this 
case government agents in a saloon requested to look for possible 
illegal whiskey. There was no search or arrest warrant. After 
being given permission, the agents extended the search to an 
adjoining residence, separated from the saloon by a hallway, 
where illegal whiskey was found. Although the court considered 
that consent had been given to the search of the saloon, it con- 
cluded that absence of protest to the search of the adjoining resi- 
dence was not the same as consent, and the search was held 
unreasonable. 

5. Wren v. United States, 352 F. 2d 617 (10th Cir. 1965), cert. den. 
384 U.S. 944 (1966). 

6. United States v. Shules, 65 F. 2d 780 (2d Cir. 1933). 
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tional protection is given in return for exten- 
sion of a privilege, the waiver is less likely to be 
considered involuntary.’ Where the seizure of 
stolen government property is the object of a 
search and where the search occurs on public 
property, consent to search is more readily in- 
ferred than where a search occurs at a private 
home and its object is to examine private pa- 
pers.’ Applying these general considerations to 
entry upon a naval installation, it would appear 
that where one knowingly agrees to permit 
search of his person and vehicle as a condition 
of entry, he has waived his Fourth Amendment 
protections while he is on the installation. As- 
suming no knowledgeable waiver at entry, 
where he subsequently, and while aboard the 
installation, acquiesces to a request to search 
or even to a direction to permit search, it is felt 





7. Zap v. United States, 328 U.S. 624 (1946), rev’d on other grounds 
330 U.S. 800 (1947). Consent to inspection of records and accounts 
was given contractually as a condition to engaging in business 
with the government. Although the item in question was a check 
which was seized by inspecting agents, and although there had 
been no consent to its seizure (in fact there was an objection to 
continued inspection), the court concluded that there had been a 
waiver of the right of privacy that would otherwise attach to such 
a document. 

8. Davis v. United States, supra note 2. Government agents openly 
directed that they be given entry to an inner office. Acquiescence to 
this demand finally resulted. The court upheld a finding of con- 
sent, distinguishing this case from one involving private papers at 
a private home. Here, the search occurred on business property 
and was made for government gasoline ration coupons; legal sale 
of gasoline could only be made pursuant to receipt of ration 
coupons; regulations gave the government the right to inspect a 
dealer’s P 3; the d d was made during business hours. 
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this acquiescence would operate as a valid 
waiver. 

It should be emphasized here that a com- 
manding officer’s practical considerations as to 
search of civilians aboard his installation rarely 
need extend further than the question of how a 
knowledgeable waiver of the Fourth Amend- 
ment right may be obtained. Conspicuous, 
easily-readable signs posted at the entrance to 
an installation, advising those who pass by it 
that their persons, effects, and vehicles are sub- 
ject to search at any time while aboard the 
installation would appear adequate for most 
situations. Further, the issuance of vehicle dec- 
als, as passes, with the requirement that appli- 
cants affirmatively consent to random search 
of»their vehicles while they are aboard, would 
furnish an additional assurance of knowledge- 
able waiver. A stricter requirement might be 
desired for those persons, who, unlike em- 
ployees, do not have daily or frequent access to 
the installation. The case of these persons could 
be satisfied by the requirement that they obtain, 
as a condition of entry, a visitor’s pass, which 
can be obtained only by signing a statement 
consenting to such searches while aboard. 

The remainder of this article is directed to- 
ward the situation where a waiver of the Fourth 
Amendment right has not been obtained. When 
is the search a reasonable one under the Con- 
stitution, and the evidence, if any, obtained 
from it admissible in a criminal proceeding? If 
there is no reasonable search or seizure within 
that framework, will civil liability result and 
what is the seriousness of this possibility? Con- 
sideration of these matters may become im- 
portant in those few cases where a waiver has 
not been obtained. 

Where consent has not been given, the search 
of a civilian or of his personal effects or of his 
private vehicle has been limited by court inter- 
pretations to one based upon a valid search war- 
rant, unless the search is made incident to law- 
ful arrest ® or is necessitated by extraordinary 
circumstances, such as to prevent a vehicle’s 
movement from the jurisdiction before a search 
warrant can be obtained” or in cases of unusual 
9. United States v. Rabinowitz, 339 U.S. 56 (1950). Even a search 

incident to a lawful arrest, however, is not permitted to become 

exploratory in nature. See United States v. Lefkowitz, 285 U.S. 
10. Wisner 2 United States, 338 U.S. 160 (1949); Carroll v. United 

States, 267 U.S. 132 (1925). Probable cause is required before a 

search under these circumstances can be commenced and mere 

suspicion is insufficient. It should be noted that where the search 
of.a vehicle is neither incident to a lawful arrest nor is necessary 
to prevent the vehicle’s movement from the jurisdiction, search 
without a warrant may be considered unreasonable, even though 


probable cause for a search existed at one time. See also Preston v. 
United States, 376 U.S. 364 (1964). 
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street activity, especially at night in a large ur- 
ban area, to preclude the possible threat of an 
attack." Authority to issue a search warrant is 
limited to certain officials who usually are not 
available on the short notice required here. For 
this reason, in addition to the usual lack of any- 
thing but the inadequate ground of mere suspi- 
cion upon which to predicate the requisite prob- 
able cause, proceeding by search warrant would 
seldom occur. If the search is incident to a law- 
ful arrest, not only may the person be searched, 
but also the effects in his immediate possession 
and the vehicle in which he is riding.’? Absent an 
arrest warrant, which has similar limitations 
surrounding its issuance as does the search war- 


rant, the power to arrest in the situation here 


would be limited. Normally, the military or civil- 
ian guards at a naval installation have only the 
arrest authority available to the average citizen 
at common law, namely: that a felony or a mis- 
demeanor amounting to a breach of peace is 
committed in their presence or that a felony has 
in fact been committed and there is a reasonable 
basis to believe that the person to be arrested 
committed it.** 

Standing aside, in part, from the general lim- 
itations on search and seizure is the right of a 
sovereign to deny entry into his domain of pro- 
hibited articles. To this end, an exploratory 
search search of a person and his effects, includ- 
ing his vehicle is permitted, even though it is 
based on mere suspicion.'* The distinction be- 
tween this and similar cases from the normal 
search and seizure case was emphasized long 
ago by the United States Supreme Court: 

The search for and seizure of stolen or forfeited 

goods, or goods liable to duties and concealed to avoid 





11. People v. Rivera, 14 N.Y. 2d 441, 201 N.E. 2d 32 (1964), cert. den. 
379 U.S. 978 (1965). The extent to which a search is permitted in 
such circumstances is limited. If the search moves beyond that for 
& weapon, it may be held unreasonable. See also People v. Mar- 
tines, 39 Cal. Rptr. 526, 228 Cal. App. 2d 629 (1964). 

12. United States v. Owens, 346 F. 2d 329 (7th Cir. 1965), cert. den. 
382 U.S. 878 (1965). Here a valid arrest was based upon evidence 
of a vehicular traffic violation. The police officer’s interrogation 
of the arrested driver indicated the vehicle had been stolen. He 
then searched the car for evidence of ownership and incidentally 
uncovered narcotics which he had not suspected to be present. 
The search of the vehicle and the subsequent seizure of the nar- 
cotics was upheld as incident to a lawful arrest. Where an arrest 
for a traffic violation is utilized merely as a front for an intended 
search for narcotics only suspected to be present, however, the 
search may be held unreasonable. See Taglavore v. United States, 
291 F. 2d 262 (9th Cir. 1961). 

13. Civilian police, such as those of the city or country, usually have 
authority to arrest upon mere suspicion of a felony or to arrest 
for a misdemeanor not involving a breach of the peace. 

14. Normally, the purely exploratory search based on mere suspicion 
not amounting to probable cause, or based on a hope that evidence 
of crime may be found, is considered unreasonable in a criminal 
case. See Go-Bart Importing Company v. United States, 282 U.S. 
344 (1931). 


the payment thereof, are totally different things from 
a search for and seizure of a man’s private books 
and papers for the purpose of obtaining information 
therein contained, or of using them as evidence 
against him .... In the one case, the government 
is entitled to the possession of the property; in the 
other it is not. The seizure of stolen goods is author- 
ized by the common law; and the seizure of goods for- 
feited for a breach of the revenue laws, or concealed 
to avoid the duties payable on them, has been author- 
ized by English statutes for at least two centuries 
past; and the like seizures have been authorized by 
our own revenue acts from the commencement of the 
government... .” 


Federal customs agents, for example, have the 
right to conduct a general search on any persons 
entering the United States.** The concept has 
also been applied to the military by a court deci- 
sion which permits the search, on mere suspi- 
cion, of a civilian at the time of his entry onto 
the installation and even though he objects to 
the search.” 

The extent to which the concept permitting 
search of a civilian on a military installation 





15. Boyd v. United States, 116 U.S. 616, 623 (1886). 

16. Landau v. United States Attorney, 82 F. 2d 285 (2d Cir. 1936) ; 
People v. Furey, 42 Misc. 2d 579, 248 N.Y.S. 2d 460 (1964). The 
authority to search has been considered to extend even to examina- 
tion of body cavities, see Murgia v. United States, 285 F. 2d 14 
(4th Cir. 1960), cert. den. 336 U.S. 977 (1961), and as to the use 
of an emetic to remove foreign substances known to be in the 
body, see King v. United States, 258 F. 2d 754 (5th Cir. 1958), 
cert. den. 350 U.S. 939 (1959). A statutory provision, 119 USC 
1582, specifically provides for search of all persons coming into the 
United States from foreign countries and it is implemented by 
regulations of Secretary of the Treasury, see 19 CFR Part 23. For 
a discussion of geographical limits on the extent to which this 
authority of “border” search may be exercised, see Contreras v. 
United States, 291 F. 2d 63 (9th Cir. 1961), where a search 72 
miles north of the Mexican-American border was not considered 
to be a “border” search. 

17. United States v. Crowley, 9 F. 2d 927 (D.C. Ga. 1922). Here a 
civilian cabdriver drove onto Fort Benning, Georgia and was 
halted by a gate guard who announced an intention to search the 
cab. Fort Benning was under exclusive jurisdiction of the United 
States and orders in force there forbade carrying intoxicating 
liquors within the installation and authorized the stopping and 
search of suspected cars. The driver objected and began to back 
away, but was required to get out of the cab. A search uncovered 
intoxicating liquor which was turned over to civil authorities 
and furnished the basis for conviction under the Volstead Act. 
The guard had not seen the liquor and proceeded on mere sus- 
picion. There was neither a search warrant nor an arrest. Noting 
that the search would have been illegal if made by a civil officer on 
ordinary ground, the court said: 

“But the arrest by a military person, upon a military reserva- 
tion, under military orders, stands, I think, upon a different basis. 
Just as an arrest without warrant for a crime committed in the 
arrester’s presence, followed by a search of his person, has never 
been considered an unreasonable search, within the meaning of 


the + ynstitutional provision, so the detention and search of a - 


person has never been considered an unreasonable search, within 
the meaning of the constitutional provision, so the detention and 
search of a person seeking to pass a military picket under cir- 
cumstances of suspicion have always been considered allowable. 
No doubt one entering a prison or penitentiary may similarly be 
searched without a warrant. One passing a customs inspection 
may have person and effects searched for contraband without a 
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may be expanded from entry searches on mere 
suspicion, to departure searches at random with 
or without suspicion, solely on the basis of the 
military’s right to protect its own property 
against theft, is raised, although indirectly, in 
a recent decision of the United States Supreme 
Court.?* Essentially the case held that there was 
no violation of Fifth Amendment due process 
in a commanding officer’s summary exclusion 
from his installation of a civilian worker for a 
private firm, which serviced that installation 
as well as other customers, where the exclusion 
was not arbitrary and where it merely denied 
access to a particular installation. In reaching 
this holding, the court also concluded that the 
commanding officer possessed explicit authority 
to exercise exclusion here in the first place. 
Although the court discussed specific references 
concerning a commanding officer’s exclusionary 
powers, its conclusion was in large part based 
upon the authority which supports a command- 
ing officer’s traditional and broad command 
responsibility in general: 


The control of access to a military base is clearly 
within the constitutional powers granted to both 
Congress and the President. Article I, sec. 8, of the 
Constitution gives Congress the power to “provide 
and maintain a navy;” to “make rules for the gov- 
ernment and regulation of the land and naval forces ;” 
to “exercise exclusive legislation .. . over all places 
purchased by the consent of the legislature of the 
state in which the same shall be, for the erection of 
forts, magazines, arsenals, dock-yards, and other 
needful buildings;” and to “make all laws which shall 
be necessary and proper for carrying into execution 
the foregoing powers... .” Broad power in this same 
area is also vested in the President by Article II, 
sec. 2, which makes him the Commander in Chief of 
the Armed Forces. 

Congress has provided that the Secretary of the 
Navy “shall administer the Department of the Navy” 
and shall have “custody and charge of all... property 





warrant. Perhaps a consent is implied from the presentation of 
person or effects before the customs officer, which consent cannot 
be withdrawn when the search is begun. 

“So the defendant, who well knew the regulations, and who had 
had his car inspected before, may be considered as consenting 
thereto when he presented it at the entrance of the camp. He 
could not reasonably be allowed to load up with intoxicants on 
the chance of being permitted to pass without inspection, and be 
accorded freedom to depart in peace to try to pass some other 
picket, when met by a demand for inspection, by refusing to 
submit. It is to be remembered that in this case, as in that of the 
customs house, the object of the search is not to procure evidence 
of a crime, which would not be permissible, but to prevent a 
wrongful importation into the camp or country of forbidden 
articles. A search for this purpose is not unreasonable in law, and 
may be made instanter and without a warrant. Such a search 
being lawful, that it incidentally discloses evidence of a crime 
does not make the evidence inadmissible” (at 927). 

18. Cafeteria Workers v. McElroy, 367 U.S. 886 (1961). 
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of the Department.” 10 U.S.C. 5031 (a) and (c). In 
administering his Department, the Secretary has been 
given statutory power to “prescribe regulations, not 
inconsistent with law, for the government of his de- 


partment ... and the custody, use, and preserva- 
tion of the . . . property appertaining to it.” 5 U.S.C. 
sec. 22. The law explicity requires that United States 
Navy Regulations shall be approved by the President, 
10 U.S.C. sec. 6011, and the pertinent regulations in 
effect . . . had, in fact, been expressly approved by 
President Truman on August 9, 1948. 

The requirement of presidential approval of Navy 
Regulations is of ancient vintage. The significance of 
such presidential approval has often been recognized 
by this Court. We may take it as settled that Navy 
Regulations approved by the President are, in the 
words of Chief Justice Marshall, “endowed with the 
sanction of thelaw ... .” 

Article 0701 of the Regulations delineates the tradi- 
tional responsibilities and duties of a commanding 
officer. It provides in part as follows: 

“The responsibility of the commanding officer for 
his command is absolute, except when, and to the ex- 
tent, relieved therefrom by competent authority, or 
as provided otherwise in these regulations. The au- 
thority of the commanding officer is commensurate 
with his responsibility, subject to the limitations pre- 
scribed by law and these regulations .. .” (at 890- 
891). (Citations omitted.) 


In applying this citation of military command 
power to the present situation, it is also noted 
that Navy Regulations, in setting forth specific 
duties of the commanding officer ashore, place 
responsibility upon him to ensure that no gov- 
ernment materials are diverted from their in- 
tended use, except for proper purposes.’® Theft 
of anything of value from the United States or 
any of its departments is a criminal offense, and 
where the value of the stolen property is over 
$100, the offense is a felony.*° Certainly, no one 
can deny that the protection of government 
property against theft and the recovery of stolen 
government property are desirable objectives. 
Where that property has been entrusted to the 
military, it would appear even more important 
that it be safeguarded or recovered, since theft 
of such property tends inevitably, however 
slowly, to erode the ability of the military to 
fulfill its assigned missions in the interest of na- 
tional defense. It is submitted that a command- 
ing officer’s broad responsibility, including his 
clear authority to ensure that government prop- 
erty under his control is not stolen, permits him 
to order searches of civilians and their private 
effects and vehicles departing his installation 





19. Navy Reg., art. 0787. 
20. 18 U.S.C. 641. 
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after legal entry thereon, based on a general sus- 
picion that theft may be occurring. Where his 
action is aimed at the recovery of stolen govern- 
ment property, it is a legitimate and necessary 
exercise of command power and prerogative. 

On the other hand, however extensive com- 
mand power is in recovering stolen government 
property, there may well be limits to recogni- 
tion of this power in a criminal proceeding 
brought against an alleged thief. The sanctity of 
person and property from unreasonable inva- 
sions of a prying government has long been a 
cornerstone of American criminal law. As is 
common to all questions of interaction between 
man and state, the problem in this particular 


_ area is one of achieving a balance between gov- 


ernment and private interests. Recovery of 
stolen property is one matter, and the military 
may be heavily favored here; use of the evi- 
dence against the thief may be quite another 
matter, and here other considerations come into 
play. How far the governmental interest in pro- 
tecting its rights should be permitted, in a crim- 
inal case, to invade individual privacy guaran- 
teed under the Fourth Amendment has been 
aptly expressed in a decision of the United States 
Supreme Court.”* Although the case deals with 
the traffic in bootleg whiskey on the public high- 
ways during Prohibition, it provides a close 
analogy to the present situation: 


The guaranty of freedom from unreasonable searches 
and seizures by the Fourth Amendment has been con- 
strued, practically since the beginning of the Govern- 
ment, as recognizing a necessary difference between 
a search of a store, dwelling house or other structure 
in respect of which a proper official warrant readily 
may be obtained, and a search of a ship, motor boat, 
wagon or automobile, for contraband goods, where it 
is not practicable to secure a warrant because the 
vehicle can be quickly moved out of the locality or 
jurisdiction in which the warrant must be sought. 
Having thus established that contraband goods con- 
cealed and illegally transported in an automobile or 
other vehicle may be searched for without a war- 
rant, we come now to consider under what circum- 
stances such search may be made. It would be intol- 
erable and unreasonable if a prohibition agent were 
authorized to stop every automobile on the chance of 
finding liquor and thus subject all persons lawfully 
using the highways to the inconvenience and indignity 
of such a search. Travellers may be so stopped in 
crossing an international boundary because of na- 
tional self protection reasonably requiring one enter- 
ing the country to identify himself as entitled to come 
in, and his belongings as effects which may be law- 
fully brought in. But those lawfully within the coun- 
try, entitled to use the public highways, have a right 





21. Carroll v. United States, supra note 10. 
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to free passage without interruption or search unless 
there is known to a competent official authorized to 
search, probable cause for believing that their vehicles 
are carrying contraband or illegal merchandise ... 


It would appear, then, that while the random 
search, based on a mere general suspicion that 
government property is being stolen, is a proper 
and necessary exercise of command power in 
recovering that property, it might not satisfy 
constitutional requirements in a criminal action 
against the alleged thief. Whether or not it 
would satisfy these requirements in a particu- 
lar case would be decided within the narrow 
limits established by all the details of a given 
factual setting." 


CIVIL LIABILITY OF THE UNITED STATES 
AND ITS AGENTS 


The second general question to be considered 
in this article is whether those conducting or 
authorizing a random search based on mere gen- 
eral suspicion would be subject to civil liability 
for their actions. 

The acts of agents frequently bind their prin- 
cipal and subject him to liability. The United 
States, however, being a sovereign, cannot be 





22. Id. at 153-154. Emphasis supplied. 

23. These requirements would appear to be satisfied in a case where 

the Commanding Officer has received reliable information from 
one of his officers that the top secret plans to a new weapons 
system under development at the installation have just been stolen 
by an unidentified person; a search of all persons departing the 
installation would then be a reasonable one. On the other hand, 
the recent theft of a few small tools from a base public works shop 
might not be of sufficient seriousness to make a search of all 
departing persons (absent their thar ble one in light 
of constitutional limitations applied in a criminal case; but this 
fact should not, it is urged here, limit a Commanding Officer 
from ordering such a search aimed solely at recovery of stolen 
property. 
In Saylor v. United States, Ct, Cl. No. 133-63 (17 Mar. 1967), 
an exploratory search of the overseas residence of a civilian em- 
ployee was conducted on mere suspicion, without his consent or a 
search warrant or a satisfactory substitute therefor. The em- 
ployee’s vehicle parked at the residence was also searched. Papers 
seized from both places showed the employee had engaged in 
activity which justified his removal from employment. Even 
though the residence was located aboard the installation and was 
under control of the military, the court considered the searches 
unreasonable. Recognizing that a commanding officer’s power 
overseas may be broader than it is within the United States, the 
court still would not permit the evidence uncovered to be used 
against the employee in a discharge action. It would appear, how- 
ever, that a commanding officer overseas could authorize the 
search of a civilian’s residence on his installation if the search 
were based on probable cause and aimed at seizure of fairly 
specific articles, or, in absence of this, if emergency circumstances 
were involved, and the evidence so seized could be used against the 
employee in a criminal action or an adverse administrative action. 
In Best v. United States, 184 F. 2d 131 (1st Cir. 1950), cert. den. 
340 U.S. 939 (1951), the military search power overseas was ex- 
tended to a private apartment located off the installation. The 
apartment belonged to a party not connected with the military. 
Since the case involved treason and the search was conducted 
during military occupation of a foreign country, reasonableness 
of the search was more readily found. 
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sued without its consent. It has granted consent 
to be sued in United States District Courts for 
damages in certain civil actions which include 
actions: 


. .. for money damages ... for injury or loss of 
property, or personal injury or death caused by the 
negligent or wrongful act or omission of any em- 
ployee of the Government while acting within the 
scope of his office or employment, under circum- 
stances where the United States, if a private person, 
would be liable to the claimant in accordance with the 
law of the place where the act or omission occurred.” 


Excepted from such claims are two pertinent 
classes of claims: 


(a) Any claim based upon an act or omission of 
an employee of the Government, exercising due care, 
in the execution of a statute or regulation, whether ‘ 
or not such statute of regulation be valid, or based : 
upon the exercise or performance or the failure to ' 
exercise or perform a discretionary function or duty 
on the part of a federal agency or an employee of 
the Government, whether or not the discretion 
involved be abused. 

*” OR co OK * 

(h) Any claim arising out of assault, battery, false 
imprisonment, false arrest, malicious prosecution, 
abuse of process, libel, slander, misrepresentation, 
deceit, or interference with contract rights.” 


It would appear that an unauthorized touch- 
ing of a departing civilian by a gate guard as the 
result of a random search would constitute a 
battery, which is an excepted claim.** It would 
also appear that an unwarranted search of a 
private vehicle would probably constitute a tres- 
pass. The question then would be whether the 
trespass would be an excepted claim, as being 
either the execution in due care of a regulation, 
or the exercise of a discretionary function or 
duty.?”7 Whether or not the standing orders of 
the installation commander to the guards direct- 
ing random searches would be considered a reg- 
ulation might be arguable, but certainly the 
ordering of random searches could be consid- 
ered an act in execution of Navy Regulations.”* 
In addition, it could be argued that the author- 
izing of such searches by the installation com- 
mander, or the conducting of such searches by 
a gate guard without such authorization, 
would be the exercise of a discretionary func- 
tion or duty, even though such action might be 





24. 28 U.S.C. 1346, 

25. 28 U.S.C. 2680. 

26. Ibid. 

27. Ibid. 

28. Navy Reg. art. 0787. 
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Viewed as an abuse of discretion.”® Thus, it is 
doubtful that a civil action against the United 
States, based on these circumstances, would pre- 
sent a claim upon which jurisdiction could be 
predicated. 

The question of the civil liability of the agents 
of the United States, the installation com- 
mander and the gate guard, requires a more 
detailed resolution. A violation by federal offi- 
cials of Fourth Amendment safeguards does not 
give rise to an action for damages against them 
in federal court in their private capacities, since 
the Fourth Amendment does not limit individual 
action.*® There is no federal law of recovery 
against federal officials for their tortious con- 
duct in such a case as the present one. State 
law must be applied. Before that problem is 
examined, however, another matter must be con- 
sidered, namely, the extent to which federal offi- 
cers are privileged in the performance of their 
official duties so as to be immune from civil 
actions based upon that performance. 

It has long been recognized that an absolute 
privilege, in the manner of conducting their 
official duties, exists for departmental heads in 
government; ** but there have been suggestions 
that in the case of administrative officers with- 
out policy-determining functions, absolute priv- 
ilege does not extend to any action not specifi- 





29. Two apparently contrary cases, DeBonis v. United States, 103 F. 
Supp. 123 (D.C. Pa. 1952) and Hatahley v. United States, 351 U.S. 
173 (1956), are readily distinguishable from the present case. In 
De Bonis, government revenue agents, acting within the scope of 
their employment, went onto private property without invitation 
or a search warrant and seized a vehicle parked there because it 
long ago had been used to violate the tax laws. The court stated 
that such a seizure was not the exercise of a discretionary func- 
tion because the agents had an obligation and duty to comply with 
the mandate of the Fourth Amendment and procure a search 
warrant before entering upon the premises of a private citizen, 
103 F. Supp. at 126. 

While deciding that a tort action against the United States for an 
illegal seizure was within its jurisdiction, the court ruled that 
since the former illegal use of the vehicle caused it to be forfeited, 
plaintiff had no property right in it when the vehicle was seized 
and thus had suffered no damage. In Hatahley, federal agents, 
acting within the scope of their employment in administering the 
grazing laws, ruthlessly confiscated plaintiff’s horses pursuant 
to a state statute permitting elimination of “abandoned” horses 
on the open range. Federal law specifically required that notice of 
intention to so act be given in advance, enabling the alleged vio- 
lator to take remedial action himself. The agents did not comply. 
The court considered their actions were in complete disregard of 
the plaintiff's rights: “These acts were wrongful trespasses not 
involving discretion on the part of the agents .. .” 351 U.S. at 
181, emphasis supplied. The Hatahley case is placed in a broader 
context by United States v. Morrell, 331 F. 2d 488 (10th Cir. 1964), 
cert. den. 379 U.S. 879 (1964). The court held that even where 
federal agents knew their issuance of grazing permits resulted in 
tr the i of the permits was a discretionary func- 
tion, although it did reflect an abuse of discretion, 331 F. 2d at 
502. 

30. Bell v. Hood, 71 F. Supp. 813 (D.C. Cal. 1947). 
31. Spalding v. Vilas, 161 U.S. 483 (1896). 
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cally described in their duties.*? The theory of 
absolute privilege has received a more liberal 
interpretation in recent years, and the reason 
for this was expressed in detail in a landmark 
case in the area. 


It does indeed go without saying that an official, 
who is in fact guilty of using his powers to vent his 
spleen upon others, or for any other personal motive 
not connected with the public good, should not escape 
liability for the injuries he may so cause; and, if it 
were possible in practice to confine such complaints 
to the guilty, it would be monstrous to deny recovery. 

The justification for doing so is that it is impos- 
sible to know whether the claim is well founded until 
the case has been tried, and that to submit all offi- 
cials, the innocent as well as the guilty, to the burden 
of a trial and to the inevitable danger of its outcome, 
would dampen the ardor of all but the most resolute, 
or the most irresponsible, in the unflinching discharge 
of their duties. Again and again the public interest 
calls for action which may turn out to be founded on 
a mistake, in the face of which an official may later 
find himself hard put to it to satisfy a jury of his good 
faith. There must indeed be means of punishing pub- 
lic officers who have been truant to their duties; but 
that is quite another matter from exposing such as 
have been honestly mistaken to suit by anyone who 
has suffered from their errors. As is so often the case, 
the answer must be found in a balance between the 
evils inevitable in either alternative. In this instance 
it has been thought in the end better to leave un- 
redressed the wrongs done by dishonest officers than 
to subject those who try to do their duty to the 
constant dread of retaliation. ... 

The decisions have, indeed, always imposed as a 
limitation upon the immunity that the official’s act 
must have been within the scope of his powers; and 
it can be argued that official powers, since they exist 
only for the public good, never cover occasions where 
the public good is not their aim, and hence that to 
exercise a power dishonestly is necessarily to over- 
step its bounds. A moment’s reflection shows, how- 
ever, that that cannot be the meaning of the limita- 
tion without defeating the whole doctrine. What is 
meant by saying that the officer must be acting within 
his power cannot be more than that the occasion must 
be such as would have justified the act, if he had been 
using his power for any of the purposes on whose 
account it was vested in him... .™ 


The Gregoire doctrine was adopted without 
reservation by the United States Supreme Court 





32. Colpoys v. Gates, 118 F. 2d 17 (C.A.D.C. 1941). The case in- 
volved a federal marshall’s disclosure to the press of his reasons 
for suspending certain employees. 

33. Gregoire v. Biddle, 177 F. 2d 579, 581 (2d Cir. 1949). Emphasis 
supplied. This case upheld, on the basis of absolute privilege, a 
lower court dismissal of false arrest actions against United States 
Attorneys-General, Directors of the Enemy Alien Control Unit of 
Department of Justice, and District Director of Immigration at 
Ellis Island. 


in a subsequent case which extended absolute 
privilege to the Acting Director of the Office of 
Rent Stabilization for a press release deroga- 
tory of employees in his office. The court said: 


The privilege is not a badge or emolument of exalted 
office, but an expression of a policy designed to aid 
in the effective functioning of government. The com- 
plexities and magnitude of governmental activity have 
become so great that there must of necessity be a dele- 
gation and redelegation of authority as to many func- 
tions, and we cannot say that these functions become 
less important simply because they are exercised by 
officers of lower rank [than cabinet officers] in the 
executive hierarchy.™ 


At the time of this decision, the court also 
extended absolute privilege to the Commander 
of Boston Naval Shipyard, who had intended to 
withdraw command recognition of a veterans’ 
association and had personally sent a copy of an 
official report on the matter to members of the 
United States Congress, although his doing so 
was not required by applicable regulations.* 
In a subsequent federal court case, the doctrine 
of absolute privilege was extended to a district 
collection official for the Internal Revenue Serv- 
ice, who had caused an income tax levy for non- 
payment of taxes to be executed upon monies 
of a party not under a tax liability.** Such con- 
duct was clearly in error and was alleged to 
have been done maliciously and without prob- 
able cause. The appellate court, assuming the 
allegations of the complaint to be true, upheld 
dismissal of the action because the complaint 
failed to state a claim upon which relief could 
be granted. The reason, said the court, was the 
collector’s absolute privilege when performing 
his official function, and he was not removed 
from the scope of these functions by perform- 
ing them mistakenly, or maliciously, or without 
probable cause; it was simply enough that the 
monies were seized for the United States by a 
revenue collector acting as such. Court decisions 
since this case have reached similar conclusions 
in the area of malicious conduct.** 





34. 
35. 


Barr v. Mateo, 360 U.S. 564, 572-573 (1959). 

Howard y. Lyons, 360 U.S. 593 (1959). The court emphasized that 
federal law, not state law, determines the extent of the privilege 
which may be claimed by officers of the federal government. 
Bershad v. Wood, 290 F. 2d 714 (9th Cir. 1961). 

Gamage v. Peal, 217 F. Supp. 384 (D.C. Cal. 1962), extended abso- 
lute privilege to a contract psychiatrist for the Air Force despite 
his apparent ulterior motives. See also Ove Gustavsson Contract- 
ing Company v. Floete, 299 F. 2d 655 (2d Cir. 1962), cert. den. 374 
U.S. 827 (1963), where absolute privilege was extended to an 
assistant contracting officer for the General Services Administra- 
tion who had, it was alleged, maliciously filed a false report on 
contract performance resulting in the contract’s cancellation; 
and Norton v. McShane, 332 F. 2d 855 (5th Cir. 1964), cert. den. 
380 U.S. 981 (1965), which extended absolute privilege to federal 
marshalls despite claims of illegal arrest, mistreatment, and 
assault and battery. 


36. 
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It would appear clear then, that a command- 
ing officer, discharging his specific responsibil- 
ity to protect government property under his 
control on a government installation for the sole 
purpose of retrieving government property, 
would be absolutely privileged in his actions 
even though they might technically violate 
Fourth Amendment protections. It would also 
appear that a civilian or military guard carry- 
ing out orders of random search without sus- 
picion, or even initiating such searches himself 
as a part of his implicit general duty to protect 
his employer’s property, would also be abso- 
lutely privileged. 

Assuming, however, that a search or a seizure 
was unreasonable, and that absolute privilege 
would not be extended in the case, those author- 
izing or participating in the search might be 
subject to civil liability for their actions. The 
most probable civil action against them for 
money damages would be that for assault and 
battery, in the case of unauthorized touching of 
the person, or for trespass, including invasion 
of privacy, in the case of unauthorized inspec- 
tion of personal effects or intrusion into a pri- 
vate vehicle. The general difficulty with such 
civil actions has been pointed out in comments 
on the problem of bringing a trespass action 
against governmental officials for unauthorized 
intrusion into a home: 


The appealing ring [of trespass as a remedy to deter 
police against Fourth Amendment violations] softens 
when we recall that in a trespass action the measure 
of damages is simply the extent of the injury to phys- 
ical property. If the officer searches with care, he can 
avoid all but nominal damages—a penny, or a dollar. 
Are punitive damages possible? Perhaps. But a few 
states permit none, whatever the circumstances. In 
those that do, the plaintiff must show the real ill 
will or malice of the defendant, and surely it is not 
unreasonable to assume that one in honest pursuit of 
crime bears no malice toward the search victim. If 
that burden is carried, recovery may yet be defeated 
by the rule that there must be physical damages be- 
fore punitive damages may be awarded. In addition, 
some states limit punitive damages to the actual ex- 
penses of litigation. Others demand some arbitrary 
ratio between actual and punitive damages before a 
verdict may stand. Even assuming the ill will of the 
officer, his reasonable grounds for belief that the home 
he searched harbored evidence of crime is admissible in 
mitigation of punitive damages. The bad reputation of 
the plaintiff is likewise admissible. If the evidence 
seized was actually used at a trial, that fact has been 
held a complete justification of the search, and a 
defense against a trespass action. And even if the 
plaintiff hurdles all these obstacles, and gains a sub- 
stantial verdict, the individual officer’s finances may 
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well make the judgment useless—for the municipality, 
of course, is not liable without its consent. It is 
surprising that there is so little in the books con- 
cerning trespass actions for violation of the search 
and seizure clause? ®% 


Unwarranted intrusion into a private vehicle 
or into a hand-carried bag would appear to lack 
even the gravity that would attach to a similar 
action involving a private dwelling. As in the 
case of trespass for unauthorized search of a 
private dwelling, there are few reported cases 
involving assault and battery or invasion of pri- 
vacy actions for unauthorized search, where the 
defendants are other than private persons.” 
This is not to say that recourse never exists, 
but it is an unusual and aggravated case which 
results in more than nominal damages.*° 

The conducting of a random search in a busi- 
ness-like and courteous manner with a minimum 
of force would be an important factor in ensur- 
ing that no more than nominal damages would 
be awarded in the highly unlikely event that a 
judgment favorable to the person searched even 
resulted. 

CONCLUSION 


This article has focused its primary attention 
on the random search at the main gate, of de- 
parting civilians who have not consented to 
search. As pointed out above, there are probably 





38. See dissenting opinion of Mr. Justice Murphy in Wolf v. Colorado, 
338 U.S. 25, 43-44 (1948). 

Since alleged violations of Fourth Amendment rights would be 
committed by federal agents not acting under color of state law, 
there would appear to be no basis for an action under applicable 
sections of civil rights laws, 42 USC 1983 and 1985. See Koch v. 
Kuieback, 316 F. 2d 1 (9th Cir. 1963) ; Norton v. McShane, supra 
note 37. Civil recourse for violation of Fourth Amendment guar- 
antees is not always limited to the traditional and more prosaic 
remedies, however, as reflected in Brex v. Smith, 104 N.J. Eq. 386, 
146 A. 34 (1929), where a city prosecutor was enjoined from 
examining the bank accounts of city policemen and their wives 
on mere suspicion. Since there was no adequate remedy at law, 
the court issued an injunction restraining against such an invasion 
of privacy. 

In\Mason v. Wrightman, 205 Md. 481, 109 A. 2d 128 (1954), a 
night club patron sued a city policeman for assault and battery 
and) false imprisonment. The suit arose out of an incident at a 
night club where the policeman frisked plaintiff, an attorney-at- 
law, as well as other patrons, without a warrant and pursuant to 
a general order by the police commissioner for the police to search 
generally for possession of dangerous weapons on all persons 
coming under police suspicion. The order resulted from recent, 
serious crimes in the city involving deadly weapons. Plaintiff ob- 
jected to the search and there was no cause to search him or the 
persons in the night club other than a general suspicion that 
anyone in a night club might carry a dangerous weapon. Plain- 
tiff was ordered, against his protests, to stand up and be searched. 
In his civil action he alleged substantial damages for humiliation. 
On appeal of a judgment against plaintiff, the appellate court 
reyersed, registering judgment in his favor. The court said that 
such.a search was wholly illegal and that the humiliation plain- 
tif? suffered amounted to recognizable legal damage, but only 
nominal damage. Plaintiff was awarded one cent in damages in 
addition to his costs of suit. 
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few cases where the matters discussed herein 
would become important. Where they do, it is 
possible that evidence recovered by such a search 
could not be introduced against the apparent 
thief in a criminal action because the search 
would be considered an unreasonable one under 
the Fourth Amendment. If the search were un- 
reasonable when tested by constitutional re- 
quirements, it has been concluded here that the 
risk of civil liability for the United States, the 
installation commander or the gate guard, in the 
event of a civil action for damages, would be 
slight. 

The mere fact that evidence could not be in- 
troduced in a criminal case because the method 
of obtaining it might be unconstitutional, should 


‘not, the authors maintain, preclude the obtain- 
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ing of it in such a manner in all cases. There may 
be other ends to be served, such as the right and 
duty to protect government property from being 
stolen. The practical risks attendant upon such 
action should be weighed carefully. In this ar- 
ticle, a major practical risk, civil liability, has 
been examined generally. A more detailed analy- 
sis of aspects of this area alone, or an examina- 
tion of other risks involved or interests at stake 
not susceptible of measurement as “practical 
risks,” could furnish the basis for future JAG 
Journal articles. It is the hope of the authors 
that the present article will provide the stimu- 
lation for such endeavors. 





MARINE SURVEY 
(Continued from page 131) 


by the Courts of Admiralty. When the Navy’s 
joint survey procedure is adhered to, the ex- 
pense and difficulty in establishing a damage 
claim, or in defending against a damage claim 
in litigation is substantially reduced. However, 
the Navy’s utilization of the joint survey not 
only enhances the government’s position in 
court, but it provides the valuable information, 
and promotes the agreement on items of dam- 
age which often results in a prompt adminis- 
trative settlement of the matter without resort 
to expensive litigation. Where a settlement can 
be reached, the Navy’s surveyor assists in pro- 
tecting against payment of damages not reason- 
ably attributable to the collision and in keep- 
ing to a proper minimum the amounts the Navy 
is required to pay. On the other hand, the Navy’s 
surveyor provides the expert assistance re- 
quired to place the Navy in the best position to 
achieve full collection of its rightful damages. 








FOREIGN ADOPTIONS 


A GUIDE 


FOR SERVICE COUPLES 


LIEUTENANT (JUNIOR GRADE) SHARON KAY LIEBLICH, USNR* 


Changes of residence imposed by the requirements of military life 
frequently create disadvantages for service families with respect to 
legal matters such as adoption. In this article, Lieutenant (j.g.) Lieb- 
lich explains the legal and social aspects of the adoption process and 
provides guidance, with emphasis on the foreign adoption, for service 
couples who may be interested in becoming adoptive parents. 


INCE PHAROAH’S DAUGHTER took the 

child Moses, whose mother had set him 
afloat on the Nile River, to raise as her own son, 
adoption has been known and accepted by people 
all over the world. Only in modern times, how- 
ever, has it become a widespread practice with 
the paramount aim of providing a “child for a 
childless home and a home for a homeless 
child.” + Although practiced by Biblical people, 
adoption as a legal concept lay dormant in the 
Anglo-Saxon world for many centuries. Not un- 
til 1926, did England pass its first statute on 
adoption.? In eighteenth and nineteenth century 
America, the custom of taking a child into one’s 
home was known, but it had overtones of finan- 
cial considerations. Homeless w2ifs were loaded 
onto railroad trains in the eastern states and 
sent westward. At each town the train reached, 
the children were lined up on the station plat- 
form for the inspection of the good farmers of 





*Lieutenant (j.g.) Lieblich is presently serving as an administrative 
law attorney in the General Affairs Branch of the Administrative Law 
Division in the Office of the Judge Advocate General of the Navy. 
She received the A.B. degree from Barnard College in 1963, the 
LL.B. degree from Harvard Law School in 1966, and is a b 


the region. A farmer interested in another pair 
of hands to help with the labor would point to 
the likeliest looking child for the task. Those 
children selected remained behind to become 
new members of the household. The waifs who 
had not been chosen were loaded back onto the 
train to go through the same procedure in the 
next town, and so on.’ 

Today the childless American couple seeking 
a more complete family hardly have a trainload 
of children to choose from. Indeed, until recently 
the demand for adoptable children exceeded the 
supply in America by three or four to one.‘ This 
meant that many suitable couples who applied 
for a child had to be rejected. The problem was 
particularly acute for service couples who could 
not meet the residence requirements of state 
placement agencies, or were rejected for other 
reasons.® Recent indications however, reveal a 
reverse in this trend. A survey of adoption prob- 
lems in the Washington, D.C. area, conducted 
by the author, disclosed that at present there are 
more children available for adoption than there 
are prospective parents. None of the agencies 





of the New York Bar. Appreciation is expressed to Colonel Alexander 

M. Hearn, USMC, who supplied much of the material upon which 

this article is based. 

1. United Nations Department of Economic Affairs, Comparative 
Analysis of Adoption Laws 2 (1962). 

2. 21 Halsbury’s Laws of England, Infants, Children and Young 
People (Adoption) 220 (3rd ed. 1957). 
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3. Journal of Mississippi State Medical Association (January 1961), 
What To Do About Adoption, rep. of Children’s Bureau, U.S. 
Dept of Health, Education and Welfare 2. 

4. Streit, It’s Easier To Adopt A Baby, N.Y. Times, August 23, 1964 
(Magazine) p. 48. 

5. Note, Survey of New Jersey Adoption Law, 31 Rutgers L. Rev. 408 
(1962). 
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have waiting lists with the exception of the 
Jewish placement agencies, whose delays are 
no longer than. six months at the maximum. 
Agencies in the Washington, D.C. area will now 
place children for adoption with families who 
have children of their own. They no longer re- 
quire years of delay between the placement with 
the couple of a second adopted child. Moreover, 
the adoption law of the District of Columbia is 
currently being revised to permit people who 


will not be in the area for the required length 


of time to complete adoption procedures under 
the aegis of another adoption agency in their 
new location, If no agency is available at the 
new location, the work of the “next best qualified 
person” will be accepted.* These changes reflect 
the increasing need for adoptive parents 
throughout the United States. Service couples 
would be well advised to check or recheck with 
local adoption agencies before ruling out the 
possibility of adopting an American child. 


WHY A FOREIGN ADOPTION? 


In addition to couples whose application in 
the past may have been rejected by U.S. agen- 
cies, many service people resort to overseas 
adoption without. trying local sources. Anxious 
to accomplish their goal with as little “red tape” 
as possible, they do not apply to state agencies. 
Other couples decide for the first time while 
overseas that they would like to adopt a child. 
After witnessing scenes of abject poverty, they 
become stirred to take a child back with them 
and provide a better life than he could receive 
at home. Still other people become attached to 
a small child who frequents the military base 
where they are stationed in hope of the ever 
present chocolate bar. If the child has an en- 
dearing personality, a homeless look and a sad 
parental background, a service couple may con- 
sider “taking him away from it all.” Many times 
they propose to the youngster that he be “their 
little boy” without first ascertaining that he is 
free for adoption. 


WHAT ADOPTION MEANS 


To adopt is “to take into one’s own family by 
legal process and treat as one’s own child.’ ” 
This dictionary definition thus establishes the 
fact that adoption is a legal process. Every state 





. Interview with Mrs. E. J. Alexander, License Officer, Department 
of Public Welfare, Washington, D.C., in Washington, May 3, 
1967. 

7. Webster’s New World Dictionary, Coll. Ed. (1966). 
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in the United States delineates by statute the 
legal consequences of having undergone that 
process. Basically, adoption in the United States 
means that the adopted child’s right to inherit 
from and be supported by his natural parents is 
terminated and their right to claim through him 
is nullified. The adoptive parents become respon- 
sible for the child’s support, welfare, and edu- 
cation. Upon their death, he will share in their 
estate if they die intestate, just as any child born 
to them would share. If he should predecease 
them, intestate, they would share in his estate 
as if they were natural parents.* Although this 
is the general outline of legal rights, there are 
many variations in inheritance laws so far as 


_ collateral relatives are concerned. 


FOREIGN LAW AND IMMIGRATION LAW 


The service couple adopting a child abroad 
may or may not have to comply with the legal 
process provided in the adoption law of a state 
in the United States. The question is a familiar 
conflict of laws problem. Most states in the 
United States will recognize as valid in the 
United States, an adoption which was completed 
and is valid in the country where originated. 
Some countries such as Japan, however, look to 
the law of the home state in America to deter- 
mine general eligibility and the methods pre- 
scribed for adoption.* Thus, an American in 
Japan would have to comply with American 
legal process after all. He would encounter the 
same kind of “red tape” and perhaps even more 
than that involved in local adoptions. This is 
because adoption of a child abroad by an Amer- 
ican couple does not mean automatic American 
citizenship for the child. Only after two years 
continuous residence with adoptive parents in 
the United States, will the child become eligible 
for citizenship. In addition to obtaining a pass- 
port and permission to leave the country for the 
child, the couple adopting a child overseas must 
obtain a visa from the United States Immigra- 
tion authorities, so that they may return to this 





8. Act of June 8, 1954, ch. 272 Sec. 15(a), 68 Stat. 245 establishes 
the consequences of adoption in the District of Columbia and is 
typical of adoption statutes in most jurisdictions. It provides in 
part: 

“A final decree of adoption shall establish the relationship of 
natural parent and natural child between adoptor and adoptee for 
all purposes, including mutual rights of inheritance and succession 
the same as if adoptee was born to adoptor. Such adoptee shall 
take from, through, and as representative of his adoptive parent 
or parents in the same manner as if such adoptee had been born 
to such adopting parent or parents in lawful wedlock.” 

See Manual on Adoption Proceedings, Dept of Public Welfare, 
District of Columbia, p. 95 (April 1965). 

9. O’Drudy, American-Japanese Law of Domestic Relations 11 (Au- 
gust 1962, unpub ms in Administrative Law Division, Office of 
JAG, Washington, D.C.). 











country with him. 

Many of the countries from which an a 
child would be emigrating have their immigrant 
quotas for visas heavily oversubscribed. Relief 
in this area has been provided by recent changes 
in the immigration laws. Until the law was 
changed, couples returning to the United States 
with children adopted while overseas, had to 
have resided in the foreign country of adoption 
with the adopted child for two years before they 
could obtain a nonquota immigrant visa for him 
to return to the United States. The Eligible 
Orphans Act, which has become permanent 
law,’° now provides for the issuance of a non- 
quota visa as a “special immigrant” for an 
adopted or about-to-be adopted child who is 
orphaned, abandoned, deserted, or separated 
from both parents, or whose remaining parent 
is incapable of caring for him. To qualify as a 
“special immigrant,” the child must be under 14 
years of age and be released by any remaining 
parent for adoption and emigration. If the child 
has been adopted in the foreign country, the 
adoptive parents must have personally seen 
him either prior to or during the adoption 
procedures. 

If the child’s adoption will be completed after 
entry into the United States under the laws of a 
state in this country, the future adoptive parents 
must have complied with the preadoption re- 
quirements of the proposed state of residence 
in the United States. In order to obtain a visa 
for a foreign child under this law, at least one 
of the adoptive parents must be a citizen of the 
United States. Not more than two “special im- 
migrant” visas will be obtained for the adopted 
children of the same couple, unless additional 
visas would be necessary to prevent the separa- 
tion of natural brothers and sisters. Special 
immigrant visas issued to adopted children of 
servicemen will be valid until the return to the 
United States, in due course of service, of the 
adoptive parent, however, there is a three year 
maximum limitation on the validity of such 
visas." 


AGENCY V. INDEPENDENT PLACEMENT 


Couples whose applications have been re- 
jected by child placement agencies in the United 
States often have bitter memories of frustrated 
efforts to obtain a child through an agency. 
Part of their considerations in adopting a child 
overseas is the fact that they may not have to 
go through an agency in the foreign country. 





10. 8 USC 1101(b) (1) (F). 
11. 8 USC 1201(c). 
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Furthermore, the couple who finds a particular 
child without an agency, will try to handle all 
other proceedings on their own also. The fact 
that many states have passed statutes outlawing 
the placement of a child for adoption by anyone 
other than a close relative or a licensed child 
placement agency, * substantiates the fact 
that independent placement is considered an 
undesirable adoption practice. Although much 
of this legislation was aimed at discouraging 
black marketeering and adoption-for-a-profit 
practices, American leaders in adoption all con- 
cur that adoptions work out far more satisfac- 
torily when arranged by specially equipped 
agencies.** Their staff of social workers and 
psychologists are trained to discover the poten- 
tialities for a good “fit”? between the needs of a 
particular child and the abilities of an applicant 
couple. Moreover, agencies provide the security 
which prevents future misery. The couple adopt- 
ing a child abroad may feel that their surest 
protection against a change of heart by the nat- 
ural mother is distance, but the greatest security 
is the assistance of qualified specialists. They 
insure that the mother (often an unmarried 
girl) who places her child for adoption has 
reached her decision to give the child up volun- 
tarily, and that she fully understands the con- 
sequences of her relinquishment. They also 
provide for the mother’s welfare and care, and 
preserve the secrecy of the legal processes in- 
volved. Public welfare agencies in most foreign 
countries are eager to assist in adoptions by 
Americans and can expedite the inevitable “red 
tape” involved.'* 





12. See for example, Cal. Civ. Code Sec. 
Code Secs. 1620, 1629. 
Children’s Bureau, U.S. Dep’t of Health, Education and Welfare, 
When You Adopt A Child 3-5, Folder No. 13-1965 (1965) ; Hospital 
Progress (April 1958), Adoptions: Happiness of Tragedy, rep. of 
Children’s Bureau, U.S. Dep’t of Health, Education and Welfare. 
14. The following jes are r ded for initial contact in 
Department of Defense Pamphlet No. PA-4, Manual On Inter- 
country Adoption, 1963. The current addresses for branches of 
International Social Service were supplied by A. L. New, Assistant 
to the General Director, by letter of 10 April 1967. 
If stationed in United States: Write to agency of your choice or 
the Child Welfare Division of the State in which you are living 
for a list of available services. The International Social Service, 
345 East 46th Street, N.Y. 10017 advises that regardless of where 
stationed an inquiry at their New York address will initiate con- 
tact with appropriate service overseas. 
If stationed in Japan: International Social Service Masonic Build- 
ing, 13 Shiba Sakae Cho, Minato-Ku, Tokyo. 
If stationed in Korea: International Social Service 151-10 Sang 
Lim Dong, Choong Kyu, Seoul. 
If stationed in Hong Kong: International Social Service, 54-56 
Hing Fat Street, Victoria Court, Causeway Bay, Hong Kong, 
B.C.C. 
if stationed in Okinawa: International Social Service, 1-han 
Yamazota-Ku, Koza City, Okinawa. 
If stationed in Germany: Internationaler Sozialdientt Beethoven- 
strasse 61/IV, Frankfurt am Main, 


224q; Cal. Wel. and Inst. 


13. 
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Since foreign agencies, like American ones, 
investigate the home life of couples applying for 
adoptive parenthood, it is advisable to notify 
a local child placement agency in the United 
States that an overseas adoption is contem- 
plated. The local agency can thus initiate the 
home study before the couple leave for their 
overseas tour and can forward the results to the 
foreign agency. If the couple is already overseas 
when they decide to adopt a child, the appropri- 
ate foreign agency will contact an American 
agency for a background investigation. Couples 
who are not departing the United States on an 
overseas tour may also arrange for a foreign 
adoption by notifying a local agency. After ini- 
tial investigation the local agency will contact 
a foreign agency and arrange to have a child 
brought to the United States for adoption. 

Contrary to popular misconception, agency 
studies are not undertaken solely to determine 
the monetary ability of the prospective adoptive 
parents. Although agencies are interested in the 
ability to support and educate a child, they are 
more anxious to find a home in which a child will 
be able to develop normally and happily. Foreign 
agencies are aware of and consider the salary 
levels of American servicemen but are far more 
concerned with the atmosphere of the home. 
They want to avoid situations where a marriage 
is unstable and a child is sought to “save”’ it. 
They are concerned with the best interests of 
the child at all times. For this reason, agencies 
in the United States should be contacted by 
couples who are not going overseas but desire 
to adopt a foreign child, rather than relying on 
friends to bring a child back with them for adop- 
tion. Although adoption “by proxy” is possible 
in some countries such as Greece, where adoptive 
laws are fluid enough to allow non-agency place- 
ment, there are recent indications that even the 
Greek authorities are discouraging the practice 
because of abuses in the system. 


SPECIAL PROBLEMS OF FOREIGN ADOPTION 


One problem facing service couples wherever 
they seek to adopt children is shortage of time. 
Since the normal tour of duty is relatively brief, 
and since there is a great deal of “legal” and 
“paper” work involved, the couple who wishes to 
adopt a child should start proceedings well in 





If stationed in Italy: Servizio Sociale Internazionale, Ufficio per 
VItalia Via Vittorio Veneto 96, Roma. The Catholic Committee 
for Refugees, 265 West 14th Street, New York 11, N.Y., may be 
contacted for assistance in the placement of Catholic children; the 
United Hias Service, 425 Lafayette Street, New York 3, N.Y., is a 
Jewish migration agency which may also be contacted for 
assistance. 
15. N.Y. Times, December 6, 1964, p. 7, col. 1. 
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advance of transfer. If the couple is already 
overseas when they decide to adopt a child, they 
can bring the child back with them and proceed 
under the adoption law of one of the states in 
this country, rather than under foreign law. 
Visas under the Eligible Orphans Act can be ob- 
tained for children not yet formally adopted, 
however, service benefits and allowances will 
not be available until adoption is completed.** 
Once adoption is completed, an amended birth 
certificate as well as United States citizenship 
(after two years’ residence in the U.S.), may 
be obtained for the youngster.’ 

Often a couple stationed abroad will adopt 
a child who is of a different racial background 
than their own. Foreign children whose charac- 


‘teristics reveal mixed parentage are frequently 


rejected in their communities for just that rea- 
son. Many Eurasian children in Japan and 
Korea are the children of American servicemen 
and local girls. They are often considered “un- 
adoptable” by the local authorities and are par- 
ticularly endearing to American service couples. 
They may adopt such a child however, without 
considering the impact on the youngster of being 
brought back to an environment in the United 
States which may be as hostile to the Asiatic 
blood in him as the Caucasian heritage was dis- 
tasteful in the homeland.** 

Another consideration with older children is 
the impact that removal from the country of 
birth and transfer to another environment will 
have upon the child. Prospective parents should 
recognize that their new son or daughter will not 
want to, or may not be able to, forget his “other 
home” entirely.*® Service couples must also con- 
sider the impact of their particular way of life 
upon a child. Many couples find that their own 
children have problems adjusting to the con- 


(Continued on page 149) 





16. Manual on Intercountry Adoptions 5. 

17. “After the final decree of adoption is entered, a certified copy of 
the final decree is furnished to the Bureau of Vital Statistics, 
together with a certificate which has been signed by the clerk of 
the court. Thereupon the bureau prepares a revised birth cer- 
tificate which contains the original date of birth with the place of 
birth being shown as the residence of the parents at the time the 
child was born, but with the names of the adopting 
parents and the new name of the child. . . . To all intents and 
purposes, the revised certificate shall be, and it is, the birth 
certificate of the child.”” What To Do About Adoption, at 7. 

18, Children (March-April 1958), Placing Children of Minority Groups 
for Adoption, rep. of Children’s Bureau, U.S. Dep’t of Health, 
Education and Welfare 2. 

19. Children (May-June 1957), Placing the Older Child In Adoption, 
rep. of Children’s Bureau, U.S. Dep’t of Health, Education and 
Welfare 108. 








VISIT TO A FOREIGN PORT 
THE WARSHIP’S CREW 


ASHORE 


LIEUTENANT THOMAS KALLAY, USNR* 


Having previously examined, in an article appearing in the last issue 
of the JAG JOURNAL, the jurisdictional status of a U.S. warship in 
a foreign port with respect to criminal acts committed aboard, 
Lieutenant Kallay now considers jurisdictional problems which arise, 
in a foreign country, when the warship’s crew goes ashore. 


MIDSHIPMAN FROM the USS Mohican, 
while ashore in the port of St. Louis, Ma- 
ranham, Brazil, fired several shots after one of 
his boatmen who was attempting to desert. As 
might be expected, local authorities thought the 
midshipman’s zeal had been excessive. He was 
arrested and brought before the Chief of Police 
who, upon learning of the midshipman’s official 
status, remarked that “he had acted very rough- 
ly in attempting to shoot a man in the streets of 
Maranham, showing a disregard for the laws 
of the country, and he (the Chief of Police) 
trusted it would not occur again.” The midship- 
man’s troubles were not over, however. The 
Department of State, in commenting upon the 
incident, termed the midshipman’s actions a 
“breach of the peace, offensive to the dignity of 
Brazil, which the Government of that country 
may well expect the United States to disallow 
and censure.” The Secretary of the Navy con- 
veyed these views to the commanding officer of 
the Mohican. 





*Lieutenant Kallay is presently serving in the International Law 
Division, Office of the Judge Advocate General. He received the A.B. 
and LL.B. degrees from the University of California at Los Angeles 
and is admitted to practice before courts of the State of California 
and U.S. District Court for the Southern District of California. 
Lieutenant Kallay studied under a Fulbright Fellowship in Inter- 
national Law at the University of Heidelberg, West Germany. He is 
a member of the American Society of International Law. 
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While this incident is now safely history, it 
serves to highlight one of the many problems 
which may arise during the visit of a warship to 
a foreign port. Misconduct ashore by members 
of the warship’s crew is a relatively more fre- 
quent occurrence, as are questions arising from 
the presence of U.S. Navy shore patrols in the 
foreign port. These, and other related matters, 
will be examined in this article. 


MISCONDUCT ASHORE 


Problems arising in connection with the sta- 
tioning of United States land forces in foreign 
territory are, in many cases, governed by status 
of forces agreements which have made it largely 
unnecessary to deal with specific problems in 
terms of customary international law.’ 

In the absence of specific international agree- 
ments, however, it is necessary to have recourse 
to general principles of international law in or- 
der to resolve a given problem. Unfortunately, 
neither authorities nor precedents are agreed 
on all the legal principles defining the crew’s 
status ashore. 

On one important issue, however, there is 
general agreement. Members of a warship’s crew 
are subject to the jurisdiction of the host State 





2. Customary international law may be defined as that general 
practice of States which is accepted as law. 
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while they are ashore and not on duty.’ They 
may be arrested and.tried in local courts for 
violations of the law of the host State. While 
aboard the warship they remain, of course, ex- 
empt from the enforcement jurisdiction of the 
host State.‘ 

Visits of United States warships and their 
crews to foreign ports, however, may or may not 
be governed by international agreements. If an 
agreement is applicable to the visit of the war- 
ship and crew to the foreign port, the provisions 
of that agreement will govern. Accordingly, the 
first step in any specific instance should be to 
determine whether there is an agreement which 
applies to the visit. Agreements which may, but 
do not necessarily, govern the visit are status 
of forces agreements, bilateral defense agree- 
ments and, on occasion, so-called homeporting 
agreements. 

Difficulties arise, however, when the offense 
is said to have occurred while the crew member 
was “on duty”: first, there is considerable di- 
vergence of views as to whether crewmen “on 
duty” are exempt from the host State’s laws; 
second, assuming that “on duty” crewmen are 
exempt, it is difficult to determine what the scope 
of the “on duty” concept is. 

Despite early precedents to the contrary,' the 
majority of modern authorities are now of the 
opinion that members of a warship’s crew are 
exempt from the host State’s jurisdiction while 
ashore and on duty. Thus, it has been said that: 


The commander and members of the crew ashore in an 
official capacity in the service of their vessel, to buy 
provisions or to make other arrangements respecting 
the vessel, remain under the exclusive jurisdiction 
of their home State, even in respect of crimes com- 
mitted ashore.® 


Another authority recognizes exemption from 
the host State’s jurisdiction when members of 
the crew “are on land in uniform and in an 
official capacity connected with the service of 
their ship.” * Even some of those who oppose 
exemption for on duty personnel ashore recog- 
nize exceptions in certain limited instances.*® 
Thus, the conclusion that the majority of au- 
thorities favors exemption from host State 
jurisdiction appears to be warranted.® 
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This principle was followed in the case of a 
sailor attached to a Greek warship who had been 
detailed to purchase supplies in the city of Alex- 
andria, Egypt, with orders to return to the ship 
by midnight. The sailor stopped at a local bar, 
where, shortly before midnight, he assaulted a 
policeman with a knife. The court held that the 
accused was still “on duty” when he committed 
the assault and therefore immune from the 
jurisdiction of the local court.?° 

The difficulty of defining the ‘‘on duty” con- 
cept may have prevented the general acceptance 
of the view that on-duty-personnel ashore are 
exempt from the host State’s jurisdiction. It 
may be that “on duty” is equivalent to being 


_in a duty status. Contemporary international 


practice under status of forces agreements has 
limited this concept, however, to acts in the per- 
formance of official duty. A recent article in the 
JAG JOURNAL discusses in considerable de- 
tail the standards used in determining when, 
under status of forces agreements, an act quali- 
fies for an “official duty certificate.” ** Under 
this standard, the Greek sailor’s act would not 
have been exempt from local jurisdiction since 
brawling in a public bar can hardly be said to 
be an act in the performance of official duty. 

Another approach taken to justify the immu- 
nity of a warship’s crew in a foreign port has 
been to accord an organized landing party, under 
the command of an officer, exemption from local 
jurisdiction on the theory that they “constitute 
an organized force of a foreign State permitted 
to enter the national domain.” ** Under this view, 
the landing party is analogized to land forces 
transiting through or stationed in foreign terri- 
tory which are accorded exemption from local 
jurisdiction. 

The United States has upheld the immunity 
of such landing forces.’* Moreover, the case for 
immunity of a landing force is particularly 
strong since the members of an organized force 
are normally on duty and acting in the perform- 
ance of official duties. 

It is important to note, however, that there is 
opposition to the recognition of immunity for 
acts committed ashore whether the crew mem- 
ber acts in the performance of official duty or 
merely in a duty status. Thus, one writer states 
that “officers and crews of foreign vessels of 





10. Triandafilou v. Ministere Public, Mixed Courts in Egypt Court of 
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12. 20 JAG J. 95. 

13. II Hyde, op. cit. supra note 8, at 830. 

14. If Hackworth, Digest of International Law 420, citing the Tampico 
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war, who commit offenses while ashore, are gen- 
erally subject to local prosecution.” ** The Su- 
preme Court of Canada has supported this 
principle, with the interesting qualification that 
offenses by one crew member against another 
would not be subject to the jurisdiction of 
Canadian courts, unless the commanding officer 
so requested.'® 

Thus, while there is general agreement on the 
applicability of local laws to the crewman on 
liberty, there is no clear consensus on the legal 
status of warship’s crew whether ashore “on 
duty” or acting “in the performance of official 
duties.” The most that can be said is that the 
weight of authority favors immunity and that, 
if this view is followed, it is preferable, in con- 
sonance with contemporary international prac- 
tice, to claim immunity only when the act itself 
was in the performance of an official duty. 


THE COMMANDING OFFICER 


A number of cases involving the commanding 
officers of warships have raised the question 
whether the ship’s captain enjoys any special 
status while ashore in a foreign port. 

In a case involving the commanding officer 
of the German cruiser Prinz Eitel Friedrich, a 
United States District Court voiced the opinion 
that the commanding officer of a warship, “while 
acting in conformance with his employment 
upon national objectives,” is exempt from the 
jurisdiction of the courts of the host State.” 
In a similar vein, a British court held the com- 
manding officer of a United States warship ex- 
empt from its jurisdiction, but only as long as 
the officer “forms part of the machine known as 
a vessel of war.” ** Thus, both cases indicate 
that it is the close connection of the commanding 
officer to the performance of the warship’s mis- 
sion which accords him such special status as 
he may enjoy. According to this view, the com- 
manding officer who is ashore on matters directly 
connected with the warship mission is exempt 
from the jurisdiction of the host State.” 

In view of the limited precedents, however, it 
is not possible to conclude that, as a matter 
of established international law, the command- 
ing officer enjoys special status while ashore.” 
What the cited precedents show is that the ex- 
emption accorded by the majority of authorities 
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to acts in the performance of duty may be par- 
ticularly applicable to the commanding officer. 


SHORE PATROL 


As long ago as 1847, Mr. Buchanan, then 
United States Secretary of State, spoke of the 
custom which permitted ship’s officers to appre- 
hend unruly sailors ashore and bring them 
aboard the vessel, unless the local police had 
already arrested the offenders.** The fact that 
this is a custom of long standing may obscure 
the extraordinary nature of this grant of right 
to the visiting warship. In consenting to the 
landing of a shore patrol, the host State is as- 
senting to the exercise of police power by agents 
of a foreign State within its territory. 

The jurisdiction of the shore patrol is, of 
course, sharply limited to members of the war- 
ship’s crew and is concurrent with the jurisdic- 
tion of local authorities.*? Nevertheless, the 
maintenance of law and order in its own terri- 
tory is one of the fundamental prerogatives of 
the sovereign State. It is, accordingly, only log- 
ical that the consent of the host State is required 
before the shore patrol may be landed to police 
the warship’s crew ashore.” 

The basis and permissible extent of the oper- 
ation of the shore patrol in a foreign port has 
been characterized in the following way: 


For reasons of courtesy and expediency, a usage has 
arisen permitting foreign officers to seize and take 
aboard their ships, without obstruction, members of 
crews who have become intoxicated and whose offenses 
have not been directed against persons or property 
ashore; likewise, to exercise the customary authority 
for the maintenance of discipline over seamen, re- 
maining ostensibly within the foreign naval service, 
and subject to its de facto control.™ 


Thus, the institution of the shore patrol in a 
foreign port is founded on the mutuality of 
interest between the host State and the visiting 
warship. It is apparent that each party has 
much to gain by respecting the legitimate in- 
terests of the other. Article 0622 of Navy Regu- 
lations implicitly recognizes the importance of 
this when it provides that: “The senior officer 
present shall, in the exercise of his command, 
scrupulously respect the territorial authority of 
nations in amity with the United States.” The 
same Article goes on to prohibit the landing of 
any armed force without the permission of local 
authorities first having been obtained. 
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Article 0625 directs its attention specifically 
to the shore patrol. The basic function of the 
shore patrol is to maintain order and “suppress 
any unseemly conduct on the part of any member 
of the liberty party.” ** Further, the senior pa- 
trol officer is required to communicate with the 
appropriate local officials and make such ar- 
rangements as may be practicable to aid the 
patrol in properly carrying out its duties.** Then 
follows what is perhaps the most important 
principle governing the landing of U.S. Navy 
shore patrols: 


A patrol shall not be landed in any foreign port 
without first obtaining the consent of the proper 
local officials. Tact must be used in requesting this 
permission, and unless it is willingly and cordially 
given, the patrol shall not be landed.?7 


Landing a shore patrol in a foreign port is 
a privilege and not a right. Each member of the 
shore patrol should be guided by this principle 
in the performance of his duties. 


DESERTERS 


The essence of the military crime of desertion 
is the intent, on part of the offender, to remain 
away permanently from his organization or 
place of duty.** Thus, the successful deserter 
will have removed himself from the actual con- 
trol of his military superiors. In the case of de- 
sertions from warships lying in foreign ports, 
the reimposition of military control over the 
deserter, t.e., his recapture, is the critical prob- 
lem of host-visitor State relations. 

One method of dealing with the problem of 
desertions in foreign ports was followed in 1905 
by the.commanding officer of the German gun- 
boat Panther when he sent a search party of 
twelve petty officers in uniform and three officers 
in plain clothes after a member of his crew 
thought to have deserted in the Brazilian port 
of Itajay. The search party entered several 
houses and compelled local inhabitants to aid it 
in what turned out to be an unsuccessful effort 
at recapture. The result of the commanding offi- 
cer’s decision was a strong Brazilian protest, the 
captain’s removal from command, and a subse- 
quent German apology. In the meantime, the 
sailor had returned voluntarily to his ship.” 

The assertion of the enforcement jurisdiction 
of the warship’s flag State in the foreign port 
by means of the shore patrol is a privilege con- 
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ferred by the host State. Whatever jurisdiction 
the shore patrol exercises over crew members 
ashore terminates when a crew member has 
deserted and is no longer under the actual con- 
trol of his military superiors.*° Thus, the capture 
and apprehension of a deserter is a matter for 
the appropriate authorities of the host State 
and may not be accomplished by forces from the 
visiting warship, except with permission of the 
host state.** Article 0622C.1(c) of Navy Regu- 
lations also contains a prohibition in this 
regard.*? 

The shore patrol, however, retains its juris- 
diction over crew members ashore who are 
merely unauthorized absentees. The host State 
may be expected to cooperate in the return of 


- such a crew member, especially if the senior 
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shore patrol officer has followed the guidelines 
set forth in Article 0625 of Navy Regulations 
and made appropriate arrangements with local 
authorities. There is, additionally, some support 
for the view that ship’s forces ashore may act 
to prevent an attempt at desertion ** before the 
“link to the warship” is broken.** 


CONCLUSION 


For the successful conduct of a visit to a for- 
eign port, the interests of the host State and the 
visiting warship must be brought into balance. 
The former has a continuing obligation to en- 
force its laws and to maintain order; the latter 
has a fundamental interest in keeping the crew 
intact and ready for service aboard the warship. 
The long history of maritime relations provides 
precedents illustrating the legal principles 
which serve to balance these competing inter- 
ests. Fundamental to these principles, however, 
is the recognition of the legitimate needs and 
claims of both the visiting and the host State. 
The realization, on part of the warship’s crew, 
that its very presence in the foreign port is a 
privilege is tantamount to the recognition of 
the rights of the host state and its citizens. 
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FOREIGN ADOPTIONS 
(Continued from page 144) 


stant changes in school and playmates which a 
service career entails. For a child whose early 
life was mostly a history of being shunted from 
one unwanting relative to another, or from one 
overcrowded public institution to the next, life 
with a couple who moves around the world may 
be too unsettling. Such a child may require the 
stability of settling in one community perma- 
nently. An agency familiar with the history of 
the particular child being adopted will be able 
to counsel and advise on these as well as on nu- 
merous other potential problems. 

When is all said and done, there is no denying 
that foreign adoption may be the most viable 
alternative for the service couple seeking a child. 
Although there are virtually none available for 
adoption in England, Ireland, Scotland, or the 
Scandanavian countries, there are some children 
in Italy, Greece and Germany, and many more 


in the Far East.*° The number of nonwhite 
children available for adoption .overseas, far 
exceeds the number of white children. An inter- 
racial adoption may be easier to accomplish for 
service people, because, due to worldwide 
travels, their peers are apt to be more sophisti- 
cated in racial attitudes, and their children more 
likely to welcome the child of a different back- 
ground than their own. In any case, a couple 
willing to cope with the added problem of an 
interracial adoption can provide a home com- 
paratively free from racial friction with the help 
of a child placement agency.”* 

Whatever plan is reached for adopting a child, 
once the decision has been made and the initial 
steps undertaken, the couple who opens their 
home and hearts to a child will find that they 
have opened their lives to one of the most en- 
riching experiences in the world. The couple 
returning to this country with more than just 
the usual tourist’s souvenirs of the land they 
have lived in, bring with them in the form of a 
homeless child, the most tangible token of their 
ability to love and understand their fellow man. 
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COMP. GEN. DECISIONS 


(Continued from page 122) 


in the National Guard of the State of Mississippi. He 
brought suit in the Court of Claims for increased retired 
pay, and the Court held that he was entitled to recover 
retired pay based on the higher grade. of brigadier gen- 
eral. He was accordingly awarded a money judgment 
representing the net amount of increased retired pay 
due for the period June 1, 1951 to February 18, 1966 
inclusive. The question raised before the Comptroller 
General was whether he was entitled to retired pay as 
a brigadier general from February 19, 1966 to the 
present. 

@ The Comptroller General, after noting that no action 
had been taken by this officer to correct his military 
records, held that he remained a colonel on the retired 
list and that his pay must be so computed for the period 
in question. The Court of Claims had no power to confer 
the status of a brigadier general upon the officer in 
question; its power was limited to the granting of a 
money judgment. Until the officer had his records ad- 
ministratively changed to advance him to the grade of 
brigadier general, his retired pay would remain that 
of a colone!. 


MEXICAN DIVORCES—Recognition by the Navy where the parties 
are New York domiciliaries B~160591) 


@ In B-160591 of February 17, 1967, involving a service- 
man whose wife had obtained a Mexican divorce against 
him and who had subsequently remarried, the Comp- 
troller General has recently held that the second mar- 
riage may be considered valid for the purposes of 
entitling the member to basic allowance for quarters as 
a member with dependent (wife). Formerly the position 
had always been taken that such Mexican divorces, 
where one party appears by attorney, are of such doubt- 
ful validity that payment of basic allowance for quarters 
may not be premised upon the validity of a subsequent 
remarriage of one of the parties. A decision last year 
indicated, however, that where all parties concerned are 
New York domiciliaries, the prior divorce may be rec- 
ognized as valid under the New York Court of Appeals 
decision in Rosenstiel v. Rosenstiel, 262 N.Y.S. 2d 86, 
209 N.E. 2d 709 (1965). 

@ In the instant case, both parties to the Mexican divorce 
as well as the member’s second wife were New York 
domiciliaries. This being true, and given the fact that 
in the prior divorce the plaintiff had appeared per- 
sonally and the defendant by attorney, the Comptroller 
General held that this situation fell squarely within the 
Rosenstiel case. It was accordingly held that the mem- 
ber’s second marriage would be deemed valid for the 
purpose of entitling him to basic allowance for quarters 
as a member with dependent. 
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